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IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

No. 29205 and 29206

STATE OF SOUTH DAKOTA,

Plaintiff and Appellant,
V.

CARRIE LYNN OSTBY
DANA OLMSTED,

Defendants and Appellelles.

PRELIMINARY STATEMENT
In this brief, Plaintiff and Appellant, State of South Dakota, is
referred to as “State.” All other individuals are referred to by name.

References to documents are designated as follows:

Settled Record (Lawrence Criminal File 19-258;
Dana OImsSted) ....cueuiniiiiiiii e SR1

Settled Record (Lawrence Criminal File 19-268;
Carri€ OStDY) .ovieueniiiiieii e SR2

All document designations are followed by the appropriate page
number(s).

JURISDICTIONAL STATEMENT

Dana Olmsted filed Defendant’s Motion to Suppress Evidence and
his co-defendant, Carrie Ostby, filed a Notice of Joinder to Suppress
Evidence. SR1: 6-36; SR2: 24. An evidentiary hearing was held before

the circuit court on September 10, 2019. SR1: 56; SR2: 46. The circuit



court issued a Memorandum Decision granting the suppression motion
on November 25, 2019. SR1: 130-45; SR2: 112-26. Ostby’s
suppression order was filed on November 27, 2019 and the Notice of
Entry was filed and served on December 11, 2019. SR2: 127-28.
Olmsted’s suppression order was filed on December 19, 2019 and the
Notice of Entry was filed and served on December 20, 2019. SR1: 146-
47.

On December 20, 2019, the State filed a Petition for Permission to
Appeal Intermediate Order of Circuit Court regarding both Ostby and
Olmsted. This Court granted the State’s Petitions on January 30, 2020.
SR1: 148-49; SR2: 131-32.

STATEMENT OF LEGAL ISSUE AND AUTHORITIES
WHETHER THE AFFIDAVIT IN SUPPORT OF REQUEST FOR
SEARCH WARRANT IS SUFFICIENT TO SHOW PROBABLE
CAUSE?

The circuit court found the search warrant affidavit did not

contain sufficient evidence to support the issuance of the

search warrant.

State v. Dubois, 2008 S.D. 15, 746 N.W.2d 197

State v. Gilmore, 2009 S.D. 11, 762 N.W.2d 637

State v. Helland, 2005 S.D. 121, 707 N.W.2d 262

State v. Raveydts, 2004 S.D. 134, 691 N.W.2d 290



STATEMENT OF THE CASE

Olmsted was arrested on March 21, 2019 for Possession of a
Controlled Substance. SR1: 1. Ostby was arrested on March 25, 2019
for Unauthorized Ingestion of a Controlled Substance. SR2: 1. Olmsted
filed a Motion to Suppress Evidence and Ostby filed a Notice of Joinder
to Suppress Evidence. SR1: 6-36; SR2: 24. An evidentiary hearing was
held before the circuit court on September 10, 2019. SR1: 56; SR2: 46.
The circuit court issued a Memorandum Decision granting the
suppression motion on November 25, 2019. SR1: 130-45; SR2: 112-26.
Ostby’s suppression order was filed on November 27, 2019, and the
Notice of Entry was filed and served on December 11, 2019. SR2: 127-
28. Olmsted’s suppression order was filed on December 19, 2019, and
no Notice of Entry has been filed. SR1: 46.

STATEMENT OF FACTS

On March 20, 2019, around 5:47 p.m., Deadwood Police Officer
Erik Jandt responded to a report of methamphetamine found inside a
community dryer at an apartment complex on Dunlap Avenue.
SR1: 45; SR2: 34. Officer Jandt arrived and met with the reporting
party, Ariel Roberts (Roberts). SR1: 46; SR2: 34. Roberts told Officer
Jandt she needed to use the dryer, but Olmsted’s clothes were still in it.
SR1: 46; SR2: 34. She knocked on the door of Apartment 15 and asked
Olmsted to remove his clothes. SR1: 46; SR2: 34. After Olmsted

removed his clothes, Roberts found a baggie containing what she



believed was methamphetamine. SR1: 46; SR2: 34. This was not the
first time Roberts found a baggie containing methamphetamine in the
apartment complex. SR1: 46; SR2: 34. Roberts told Officer Jandt she
found a baggie containing what she believed was methamphetamine in
the hallway of the apartment complex on February 13, 2019. SR1: 46;
SR2: 34. Officer Jandt field tested the substance from the dryer and it
presumptively tested positive for methamphetamine. SR1: 46; SR2: 34.

Officer Jandt, along with Lieutenant Ken Mertens, attempted to
speak with Olmsted at Apartment 15. SR1: 46; SR2: 34. Apartment 15
was rented by Ostby and it was the subject of an active drug
investigation by Investigator James Olson. SR1: 46; SR2: 34. The
officers knocked on the door of Apartment 15; Olmsted asked who was
at the door. SR1: 46; SR2: 34. Officer Jandt informed Olmsted they
were police officers. SR1: 46; SR2: 34. Olmsted did not respond, but
Officer Jandt could hear movement inside the apartment. SR1: 46;
SR2: 34. Fearing Olmsted was destroying evidence, Officer Jandt and
Lieutenant Mertens entered the apartment to secure evidence and
detain Olmsted. SR1: 46; SR2: 34.

Officer Jandt applied for a search warrant to search Apartment
15 and to obtain urine samples from Olmsted and Ostby. SR1: 40-41;
SR2: 28-29. The Honorable Chad Callahan, Magistrate Court Judge,
issued a search warrant for Apartment 15, Ostby’s vehicle, and

Olmsted’s and Ostby’s urine. SR1: 52-55; SR2: 40-43. While searching



the apartment law enforcement found several baggies containing a
white crystal substance, which the Rapid City Laboratory confirmed
was methamphetamine. SR1: 106. Additionally, both Olmsted’s and
Ostby’s urine tested positive for methamphetamine. SR1: 106; SR2: 96.

In its Memorandum Opinion, the circuit court found law
enforcement’s affidavit did not contain “enough information to establish
probable cause” for a search warrant. SR1: 143; SR2: 125. Its decision
was based on the fact that Roberts does not have specialized “training
or experience related to the identification or detection of
methamphetamine use.” SR1: 141; SR2: 123. Additionally, law
enforcement did not “personally observe criminal activity traceable to
Apartment 15.” SR1: 141; SR2: 123. Nor was law enforcement present
when Roberts “discovered the methamphetamine in the hallway or in
the dryer.” SR1: 141; SR2: 123.

ARGUMENT

THE AFFIDAVIT IN SUPPORT OF REQUEST FOR SEARCH
WARRANT IS SUFFICIENT TO SHOW PROBABLE CAUSE.

Olmsted’s Motion to Suppress claimed the Affidavit in Support of
the Search Warrant “lacked sufficient information to justify issuance of
a search warrant.” SR1: 26. After an evidentiary hearing, the circuit
court issued its Memorandum Decision finding the “evidence contained
in the affidavit was insufficient to establish probable cause to search

Defendant Ostby’s apartment.” SR1: 141. Because the circuit court



applied the wrong standard and the affidavit contained sufficient
information to support the issuance of the search warrant, the circuit
court’s decision must be reversed.

A. Standard of Review.

When considering the sufficiency of evidence to support a search
warrant, this Court looks “at the totality of the circumstances to decide
if there was at least a ‘substantial basis’ for the issuing judge’s finding
of probable cause.” State v. Gilmore, 2009 S.D. 11, § 7, 762 N.W.2d
637, 641 (quoting State v. Dubois, 2008 S.D. 15, q 10, 746 N.W.2d 197,
202). “It is not the duty of this Court to review the [magistrate| court’s
probable cause determination de novo, but rather to examine the
court’s decision with ‘great deference.”” Id. This Court “reviews the
issuing court’s probable cause determination independently of any
conclusion reached by the [circuit] judge in the suppression hearing.”
Dubois, 2008 S.D. 15, q 10, 746 N.W.2d at 202 (quoting State v.
Helland, 2005 S.D. 121, § 12, 707 N.W.2d 262, 268).

B. The Affidavit in Support of the Search Warrant Contained Sufficient
Probable Cause to Support the Issuance of the Warrant.

When reviewing the sufficiency of a search warrant, courts are
limited to the four corners of the affidavit. Helland, 2005 S.D. 121, q
17, 707 N.W.2d at 269 (citing State v. Raveydts, 2004 SD. 134, 1 9, 691
N.W.2d 290, 293). And probable cause for a search warrant rises or

falls on the affidavit itself. State v. Jackson, 2000 S.D. 113, 11, 616



N.W.2d 412, 416. However, the affidavit will not be reviewed in a hyper-
technical manner, but as a “whole, interpreted in a common-sense and
realistic manner.” Dubois, 2008 S.D. 15, § 14, 746 N.W.2d at 203
(quoting State v. Habbena, 372 N.W.2d 450, 456 (S.D. 1985)). “All
reasonable inferences that can be drawn will be construed ‘in support of
the issuing court’s determination of probable cause to support the
warrant.”” State v. Wilkinson, 2007 S.D. 79, ] 16, 739 N.W.2d 254, 259
(quoting Helland, 2005 S.D. 121, § 17, 707 N.W.2d at 269).

There is no specific formula for determining the amount of
evidence sufficient for probable cause. Helland, 2005 S.D. 121, ] 15,
707 N.W.2d at 268 (citing Jackson, 2000 S.D. 113, J 22, 616 N.W.2d at
420). “The standard of probable cause for the issuance of a search
warrant is a showing of probability of criminal activity.” Wilkinson,
2007 S.D. 79, 9 20, 739 N.W.2d at 260 (quoting Helland, 2005 S.D.
121, 9 16, 707 N.W.2d at 269). Probable cause to issue a search
warrant does not need to rise to the level of a prima facie case. Id.
Instead, “probable cause lies somewhere between mere suspicion and
the trial standard of beyond a reasonable doubt.” Helland, 2005 S.D.
121, 9 15, 707 N.W.2d at 269 (quoting Heib v. Lehrkamp, 2005 S.D. 98,
921, 704 N.W.2d 875, 884). Itis a “fluid concept — turning on the
assessment of probabilities in particular factual contexts — not readily

or even usefully, reduced to a neat set of legal rules.” Gilmore, 2009



S.D. 11, § 12, 762 N.W.2d at 642-43 (quoting Illinois v. Gates, 462 U.S.
213, 232, 103 S.Ct. 2317, 2329 (1983)).

Several factors can lead to a probable cause determination. In
fact, “[ilnnocent behavior frequently will provide the basis for a showing
of probable cause.” Gilmore, 2009 S.D. 11, J 18, 762 N.W.2d at 644
(quoting State v. Belmontes, 2000 S.D. 115, § 31, 615 N.W.2d 634, 642
(Konenkamp, J., concurring in result)). Indeed, this Court recognizes
that “combinations of lawful and suspicious circumstances may lead to
a justifiable inference of criminal activity.” Id.

Additionally, information provided by an informant can also
support a probable cause finding to issue a search warrant. See
Gilmore, 2009 S.D. 11, | 10, 762 N.W.2d at 642. When assessing
probable cause based upon information provided by a citizen, the
question is whether the information is reliable. United States. v.
Williams, 10 F.3d 590, 593 (8th Cir. 1993). An informant who identifies
herself is considered more reliable than an anonymous tipster. Dubois,
2008 S.D. 15, § 15, 746 N.W.2d at 203 (citing State v. Thomas, 267
Neb. 339, 673 N.W.2d 897, 908-09 (2004), abrogated by State v. Rogers,
277 Neb. 37, 760 N.W.2d 35 (2009)). Also, corroboration of an
informant’s tip by independent police work can also strengthen the
value of the information. Gilmore, 2009 S.D. 11, § 16, 762 N.W.2d at
643 (citing Gates, 462 U.S. at 241, 103 S.Ct. at 2334). While

corroboration of the information by law enforcement is important, not



every piece of information provided by an informant requires
corroboration. Gilmore, 2009 S.D. 11, § 16, 762 N.W.2d at 643. If “an
informant is right about some things, he is more probably right about
other facts.” Gilmore, 2009 S.D. 11, § 16, 762 N.W.2d at 643 (quoting
Gates, 462 U.S. at 244, 103 S.Ct. at 2335). Plus, “an ‘explicit and
detailed description of alleged wrongdoing, along with a statement that
the event was observed firsthand, entitles the informant’s tip greater
weight than might otherwise be the case.”” State v. Tenold, 2019 S.D.
66, J 34, 937 N.W.2d. 6, 16. In fact, an “informant ‘whose identity is
known, who personally observes the alleged criminal activity, and who
openly risks liability by accusing another person of criminal activity-
may not need further law enforcement corroboration.”” Dubois, 2008
S.D. 15, § 15, 746 N.W.2d at 203 (quoting State v. Griggs, 306 Mont.
366, 34 P.3d 101, 104 (2001)).

Here, the four corners of the affidavit contained sufficient facts to
establish probable cause to support the issuance of the search warrant.
It was based, in part, on information provided by a known informant,
Roberts. SR1: 46; SR2: 34. She lived in the same apartment building
as Olmsted and Ostby, she was familiar with them, and she had
previously reported heavy short-term traffic at their residence. SR1: 46;
SR2: 34. Roberts found the baggie of what she believed was
methamphetamine in the dryer immediately after Olmsted removed his

clothes from it. SR1: 46; SR2: 34. The substance in that baggie



presumptively tested positive for methamphetamine. SR1: 46; SR2: 34.
Roberts also reported heavy short-term traffic to Ostby’s residence and
finding a bag of what she thought was methamphetamine in the
hallway of the apartment complex on February 13, 2019, approximately
five weeks earlier. SR1: 46; SR2: 34.

Likewise, Investigator Olson’s active investigation of Ostby’s
apartment corroborated Roberts’ information. He received unconfirmed
information that Ostby was distributing methamphetamine. SR1: 47;
SR2: 35. He observed a male subject arrive at the residence and go
inside with the vehicle still running and the driver’s side door open.
SR1: 46; SR2: 34. The male was inside for only two minutes. SR1: 46;
SR2: 34. When that male was later stopped for a traffic violation, he
was arrested for possession of methamphetamine. SR1: 46-47;

SR2: 34-35. While corroboration of unusual traffic to an address under
surveillance is not essential to determine probable cause, Investigator
Olson’s drug investigation corroborated Roberts’ information. Gilmore,
2009 S.D. 11, 9 16, 762 at 637.

The present case is distinguishable from Tenold, 2019 S.D. 66,
937 N.W.2d 6. In Tenold, this Court suppressed evidence obtained
through a search warrant, finding insufficient probable cause for the
warrant. Id. § 41. The affidavit essentially contained information that
hotel security reported frequent foot traffic to Tenold’s hotel room,

accompanied with names of casino customers. Id. § 34. There was also

10



a tip from an unidentified informant claiming to have been solicited for
money in exchange for drugs or sex. Id. This Court found the
information lacking for several reasons. First, there was no indication
hotel security personally observed any illegal activity. Id. § 35. Nor did
the affidavit state any investigation or knowledge that Tenold’s visitors
were associated with illegal drug activity. Id. Second, the unknown
tipster did not provide information regarding the date, time, or location
of the alleged solicitation. Id. § 36. This Court concluded the affidavit
merely related a tip of “possible drug activity” communicated through
three different people before being relayed to law enforcement. Id. The
mere fact that people are coming and going is not alone sufficient to
support the belief that criminal activity is occurring. Id. § 17.
Consequently, it is not enough to support the issuance of a search
warrant. Id.

But here, law enforcement corroborated Roberts’ tip, ensuring
both her reliability and the veracity of the information she supplied.
The substance in the bag found by Roberts presumptively testing
positive for methamphetamine and she provided the specific date she
found what she believed to be methamphetamine in the hallway on
February 13, 2019. Law enforcement also observed an individual
stopping at Ostby’s apartment for approximately two minutes and was
later apprehended for possession of a controlled substance. Roberts’

information, along with law enforcement’s investigative findings,

11



provided probable cause to support a search warrant for Apartment 15
and a urine sample from Olmsted and Ostby. The information, when
considered as a whole, was sufficient to support law enforcement’s
belief that Olmsted and Ostby were involved in drug-related activities.

The present case is more akin to Raveydts, where two anonymous
informants each provided details of heavy short-term traffic. 2004 S.D.
134, 99 2-3, 691 N.W.2d at 292. One informant observed an individual
leave Raveydts’ residence with a small plastic item in her hand. Id. § 2.
The second informant stated he was a former narcotics user and
recognized the odor of burnt marijuana coming from Raveydts’
residence. Id. §J 3. He also told law enforcement that one of the
individuals he saw at the residence had previously sold him marijuana
and the informant believed the individual still sold marijuana. Id. The
informant also provided details on the date of his observations. Id. § 10.
In addition to two separate informants, law enforcement investigated the
license plates provided by the informants and discovered two individuals
with a history of illegal drug activity. Id. This Court found “the
informants’ explicit and detailed description of alleged wrongdoing,”
along with law enforcement’s corroboration, and the tendency of the
informants to corroborate each other, provided sufficient evidence to
support the issuance of a search warrant. Id. J 14.

Here, law enforcement received a tip from Roberts — a known

informant — that she found what she believed was methamphetamine

12



in the dryer after Olmsted removed his clothes at her request. SR1: 45-
46; SR2: 34-35. She was not an anonymous tipster. Roberts’
information was confirmed with a presumptive test identifying the
substance as methamphetamine. SR1: 45; SR2: 34. She also provided
law enforcement information regarding the heavy short-term traffic to
Apartment 15. SR1: 45; SR2: 34. This information was consistent with
Investigator Olson’s active drug investigation. SR1: 40-47; SR2: 28-35.
And law enforcement was able to corroborate much of Roberts’
information. All of this information was included in the Affidavit in
Support of a Search Warrant. SR1: 40-47; SR2: 28-35.

While the circuit court cited some of the appropriate standards
governing search warrant affidavits, it failed to properly apply those
standards. SR1: 136-37; SR2: 118-19. The circuit court discredited
the information supporting the probable cause determination by
viewing each piece of evidence in isolation. SR1: 140-41; SR2: 122-23.
But the United States Supreme Court and this Court have rejected
piecemeal review of probable cause affidavits. State v. Barry, 2018 S.D.
29, 9 22,910 N.W.2d 204, 212 (citing District of Columbia v. Wesby, 138
S.Ct. 577, 588, 199 L.Ed.2d 453 (2018)). Courts are required to
consider “the whole picture” under the totality of the circumstances. Id.
In fact, “precedents recognize that the whole is often greater than the

sum of its parts — especially when the parts are viewed in isolation.” Id.

13



Here, the court discounted Roberts’ information because she did
not have “special training or experience related to the identification or
detection of methamphetamine use.” SR1: 141; SR2: 123. The circuit
court should have given more deference to Roberts’ tip. She was a
known informant and concerned citizen reporting what she found. She
reported information that was corroborated by police surveillance and
investigation. She was not required to have specialized training for the
court to consider her information to determine probable cause. SDCL
19-19-701. Additionally, she did not provide a vague, uncorroborated
tip. Rather, Roberts provided details on how she discovered the
methamphetamine in the dryer immediately after Olmsted removed his
clothes. The substance found presumptively tested positive for
methamphetamine.

The circuit court also mistakenly relied on State v. Sharpfish,
2019 S.D. 49, 933 N.W.2d 1, for the standard regarding the use of an
informant’s tip. Reliance on Sharpfish is inapposite because the
discussion of the anonymous tip was not dispositive of this Court’s
ultimate decision. Sharpfish, 2019 S.D. 49, § 26, 933 N.W.2d at 10.
Plus, Sharpfish is about consensual encounters and reasonable
suspicion for a person’s seizure. Id. The more appropriate authority for
the use of informants on a search warrant affidavit is Gilmore and

Dubois, discussed supra.

14



The circuit court also discounted law enforcement’s information
because they did not “personally observe[] criminal activity traceable to
[Alpartment 15.” SR1: 141; SR2: 123. Unlike reasonable suspicion for
a traffic stop, personal observation of criminal activity by law
enforcement is not essential to a probable cause determination. Gates,
462 U.S. at 241-42, 103 S.Ct. at 2335. All that is required for probable
cause is a showing of probability of criminal activity. Dubois, 2008 S.D.
15,9 11, 746 N.W.2d at 202. While each piece of evidence provided in
the affidavit did not alone amount to probable cause, when all of this
information is combined the evidence is sufficient to uphold the
magistrate’s probable cause finding. Barry, 2018 S.D. 29, ] 22, 910
N.W.2d at 212. Much like evidence presented at trial, evidence in a
probable cause affidavit is not reviewed in isolation.

Here, the circuit court failed to read the affidavit as a whole and
interpret it in a common-sense and realistic manner. See Dubois, 2008
S.D. 15, § 14, 746 N.W.2d at 203 (citing Habbena, 372 N.W.2d 450,
456 (S.D. 1985). But when the entire affidavit is viewed as a whole,
there is sufficient evidence to support the issuance of the warrant.

Based on the foregoing, there was sufficient evidence in the
Affidavit for Search Warrant to uphold the magistrate judge’s probable

cause determination.

15



C. The Good Faith Exception Applies.

But even if this Court determines the affidavit was deficient, law
enforcement’s search was conducted pursuant to a warrant and the
good-faith exception to the exclusionary rule applies. The “good-faith
exception is reviewed de novo.” State v. Running Shield, 2015 S.D. 78,
99 6, 871 N.W.2d 503, 505.

The exclusionary rule was judicially created to “deter
constitutional violations by government officials.” Running Shield, 2015
S.D. 78, 97,871 N.W.2d at 506 (quoting State v. Sorensen, 2004 S.D.
108, 9 8, 688 N.W.2d 193, 196). This Court recognizes:

When the police exhibit “deliberate,” “reckless,” or “grossly

negligent” disregard for Fourth Amendment rights, the

deterrent value of exclusion is strong and tends to outweigh

the resulting costs. But when the police act with an

objectively “reasonable good-faith belief” that their conduct

is lawful, or when their conduct involves only simple,

“isolated” negligence, the “deterrence rationale loses much

of its force,” and exclusion cannot “pay its way.”

Running Shield, 2015 S.D. 78, 9 7, 871 N.W.2d at 506 (quoting
Davis v. United States, 564 U.S. 229, 238, 131 S.Ct. 2419, 2427-
28, (2011)).

“Under the good-faith exception, evidence may be admissible,

even when a warrant is subsequently invalidated, if law enforcement’s

reliance on the warrant was objectively reasonable.” Running Shield,

2015 S.D. 78, § 6, 871 N.W.2d at 505 (citing Sorensen, 2004 S.D. 108,

16



99, 688 N.W.2d at 197). And suppression of evidence obtained by a
search warrant is only appropriate if:

(1) the magistrate or judge in issuing a warrant was misled

by information in an affidavit that the affiant knew was

false or would have known was false except for his reckless

disregard of the truth’; (2) ‘the issuing magistrate wholly

abandoned his judicial role’; (3) the affidavit is ‘so lacking in

indicia of probable cause as to render official belief in its

existence entirely unreasonable’; and (4) the warrant is “so

facially deficient—i.e., in failing to particularize the place to

be searched or the things to be seized—that the executing

officers cannot reasonably presume it to be valid.
Running Shield, 2015 S.D. 78, 9 7, 871 N.W.2d at 506 (quoting United
States v. Leon, 468 U.S. 897, 923, 104 S.Ct. 3405, 3421 (1984)).

None of these situations are present in the pending case.
Olmsted and Ostby do not claim the search warrant affidavit is
misleading or that the magistrate abandoned its judicial role when
finding probable cause existed. The record is also devoid of any
omission by law enforcement that would have affected the magistrate
court’s finding of probable cause. Based on the showing of probable
cause detailed above, and the lack of any misleading information in the
affidavit, the investigating officers reasonably relied on the search
warrant to obtain the now-suppressed evidence. Law enforcement
relied on the search warrant in good faith to conduct its search.

Therefore, suppression is inappropriate because law enforcement,

in good faith, relied on the search warrant.
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CONCLUSION
The State respectfully requests that the circuit court’s order
suppressing evidence be reversed and the search conducted pursuant
to the search warrant be upheld.
Respectfully submitted,

JASON R. RAVNSBORG
ATTORNEY GENERAL

/s/ Erin E. Handke
Erin E. Handke
Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre, SD 57501-8501
Telephone: (605) 773-3215
E-mail: atgservice@state.sd.us

and

Brenda Harvey
Lawrence County Deputy State’s

Attorney

90 Sherman Street

Deadwood, South Dakota 57732
Telephone: (605) 578-1707

Email: bharvey@lawrence.sd.us
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ORDER: GRANTING MOTION TO BUFPRESS Page ]l of 1

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) 88,

COUNTY OF LAWRENCE ) ‘ FOURTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, ) COURT FILE NO. CRI119-268

) . .

Plaintiff, R B
C ) ORDER GRANTING DEFENDANTS

v ) MOTION TO SUFFPRESS

)
CARRLIE LYNN OSTBY, )

)

}

Defendant.
The Honorable Eric Strawn, Circuit Court Judge, having reviewed the Defendant’s Motion
to Supi:mss, all briefs, and the arpuments of counsel; 11: is hereby, |
QORDERED that the Defendant’s Motlon to Suppress is granted.
D;atcd this __ day of November 2019.

BY THE COURT:
Sigypd: §1/27/2018 1:31:47 PM

ATTEST:
CAROL LATUSECK
Clerk of Courts

5, TONISHA MUND

| _ 1
Filed on: 11/27/2019 LAWRENCE County, Souih Dakota 40CRI119-000268
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) 88.
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, . 40CRI19-000268
Plaintiff,
. MEMORANDUM OF DECISION ON
ve. . DEFENDANTSMOTIONTO
| = SUPPRESS .
CARRIE LYNN OSTBY,
Defendant.
MOTIONS SUMMARY

This rr_mtter having come for Motions Hearing on Defendant’s Motion Suppress
on September 10, 2019, the State having appeared represented by Lawrence County
Deputy State’s Attorney Brenda Harvey, Defendants appeairing personally and'with
counsel, Michelle Potts of Grey & Eisenbraun Prof. LLC, the Court baving heard
arguments of Counsel the State and Defends.ﬁt having' been afforded time to submnit
her regpect.ive brief and this Court having considered the briefs from both patties,
and good cause shfnwing, this Court issues its Memorandum of Decision. This
Memorandum of Decision is drafted pursuant to SDCL § 15-6-52(a).  This
Memorandum of Decision contains this Court’s Findings of Fact and Conclusions of
Law by reference and as if set out point by point. It is intended that any Finding of

Fact may be considered a Conclusion of Law if the context so warrants and vice versa.
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FACTUAL POSTURE

The foﬂowiﬁg information was included in Officer Jandt’s the probable cause
affidavit:

On March 20, 2019, Officer Erik Jandt of the Deadwood Police

Department arrived at 53 Dunlap Avenue in Deadwood, South Dakota

to respond to & report regarding a woman who found possible

methamphetamine in 4 community dryer.

_ The reporting party, later identified as Ariel Roberts, stated she watched a
male from apartment 15 take his clothes from the dryer prior to discovering a
substance in the machine.

Officer Jandt used a field test to confirm the substance was methamphetarﬁine.
Law enforcement knocked on the door of apartment 15. A male voice responded but
#id not answer the door, The front door was held shut with a knife. Police made entz:y
into the apartment and located Daﬁa Olmstad inside. The.rente; of the apartment,

- Defendant Carria .Ostby, was not present.

Police executed & search of the apartment to ensure no one else wae present
and then secured t-he apartment. Officers were only looking for people; thevefors,
there was no search for or mention of any illegal substances at the time.

Officer Jandt completed an Affidavit In Support of Request For Search
Warrant (State’s Exhibit 1), regarding Defendant Carrie Ostby and her residence at
53 Dunlap Avenue Apartment 15 in Deadwood, Soutk Dakote. Judge Chad Callahan.
signed an Amended Search Warrant (State's Exhibit 3) ons March 21, 2019, directing

Jaw enforcement to gearch 53 Dunlop Street Apartment 15 for illegal substances. The

- P 113 -
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Search Warrant also called for law enforcement to obtain a urine sample from
Defendant Qstby and autharized a search of her vehicle.

Law enforcement officers executed the search waxrant on apartment 15 and
located numerous baggies containing a white crystal substance. This substance was
sent to the Rapid City Laboratory and tested positive for methamphetamine. The
search warrant was served on Defendant Ostby on March 22, 2b29 and 2 urine
sample was obtained from her. The urine sample tested presumptivély positive for
mathamphetamine.

Defendant Ostby was placed under arrest for ingestion of metha_mphetanﬁne.-
The urine Qample was later sent to the South Dakota Public Health Laboratory in
Pierre, South Dakota. The laboratory confirmed the sample tested positive for
methamphetamine.

| The probable cause affidavit expanded on law enforcement’s history with
apar_t:.mant. It stated the following:

Ariel Roberts informed Officer Jandt that she had discovered a bag of

what she believed to be methamphetamine on February 13, 2019 in the

hallway of the apartment complex.

Officer Jandt stated that he relied on “prior history possibly associated with
the residence” to support his decision to gain entry into the apartment. His purpose
was to “preventl] the Defendant from destroying evidence.” Officer Jandt knew that
Investigator James Olson was actively ﬁurking on a drug investigation on that
residence.

Ms. Roberts had reported to the police heavy iraffic in and out of apartment

15. On a previous occasion, Investigator Olson observed a male subject arrive at

3
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Defendanf Ostby’s residence and go inside while his vehicle was running. This
‘individuzl left his car door open and was inside the residence for approximately 2
minutes. The individual was later stopped for a traffic violation and arrested for
posseseion of methamphetamine. Investigator Olson had also received unconfirmed
information that Qstby had been distributing methamphetamine.

ISSUES
1. Whether Officer Jandt’s probable cause affidavit contained sufficient

information to support a warrant authorizing the search of Defendant Ostby’s
apartment, :
2. Whether the cxigent circumstances exception to the warrant reguirement
authorized Officer Jandt to search the defendant’s home even if the probable
cause affidavit lacked sufficient information to support the warrant.
ANALYSIS
The Fourth Amendment of the United States Constitution and Article VI § 11
of the South Dakata Constitution protects individuals from unreasonable searches
and seizures. U.S. ConsT. AMEND IV and 5.D. CONST. ART. VI §11. “These provisions
guarantee an individual's right to personal security free from arbitrary law
enforcement interfevence.” State v. Bamirer, 5356 N.W.2d 847, 849 (8.D. 1996)
(citation omitted). “The ultimate touchstone of the Fourth Amendment is
‘regsonableness™ State v. Kaline, 2018 8.D. 54, 1 10, 915 N.W.2d 854, 857 {citations
omitted). “Reasonableness of a search depénds on balaneing the public’s interest in
preventing crime with the individual's right to be free from arbitrary and
unwarranted governmental intrusions into personél privalcy." State v, Smith, 2014
S.D. 50, § 15, 861 N.W.2d 719, 724. “A reviewing court must look to the totality of the

cireumstances to determine whether the officer had a particularized and objective

4
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basis for suspecting criminal activity.” Meyer, 2015 S.D. 64, 1 9, 868 N.W,2d 561, 665
(quoting Mohr, q 14, 841 N.W.2d at 444 (internal quotation omitted)).

I Warrantiess searches and the exigent circumsiances excep::;bn

“Constitutional challenges to a warrantless law enforcement search require a
two-step inquiry: first, factual questions on what the officers }mew or believed at the
time of the search and what action they tock in respouee; second, legal questions on
whether those actions were reasonable under the circumstances.” State v. Deneui,
2009 S.D. 99, § 14, 776 N.W.2d 221, 230. The second step requires an objective
analysis of reasonableness. fd. “A reviewing. court must look to the totality of the
circumstances to determine whether the officer had a particularized and objective
basis for suspecting criminal activity.” Meyer, 2015 8.1, 9, 868 N.W.2d at 566
(quoting Mokr, § 14, 841 N.W .24 at 444 (internal quotation omitted)). “It is well
settled that law enforcemeni ‘officers may draw on their own experience and
specialized training £o make interferences from and deductions about the cumulative
information available to them that might well elude an untrained person.” (hase,
2018 S.D. 70, 4 7 (quoting Mohr, 1 16, 841 N.W.2d at 445 (internal quotaﬁon
omitted). |

“'he  Fourth Amendment demonstrates " a ‘strong preference
for searches conducted pursuant to a warrant [1” State v. Walter, 2015 8.D. 37, 6,
864 N.W.2d 779, 781 (citations omitted), “Searches conducted outeide the judicial
process, without prior approval by judge or magistrate, are perse unreasonable under

the Fourth Amendmént." 1.8, CoNsT. AMEND. IV: State v. Kaline, 2018 8.D. 54, § 10,
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815 N.W.2d 854,'857. “In the absence of a warrant, a search is reasonable only if it
falls within a specific exception to the warrant requirement.” Siate v. Haline, 2018
B.D. 54, § 10, 915 N.W.2d 854, 857. Unless one of these exceptions applies,
“a search is unreasonable when the government trespasseﬁ into an area protected by
the Fourth Amendment wi.thout a warrant.” State v. Stanley, 2017 8.D. 32, § 11, 896
N.W.2d 869, 874. “The State must prove by a preponderance of the evidence that the
v&érrantless search satisfied an exception.” State v. Rogers, 2016 S.D. 83, ¥ 11, B87
N.W.2d 720, 723.

“The exigent circumstances exception is one of the well-delineated exceptions
to the warrant requirement.” Fischer, 2016 SD. 12, T 13, 876 N.W.2d at 46
(quoting Fierro, 2014 8.D. 62, § 17, 863 N.W.2d at 240). “Exigent circumstances exist
when a situation demands .immediate attention with no time to obtain
a warrant.” State v. Bowker, 2008 S.D. 61, 1 19, 754 N.W.2d 56, 63 (quoting State v.
Dillon, 2007 8.D. 77, § 18, 738 N.W.2d 57, 60). “The need to protect or preserve life
or avaid serious injury presents that kind of situation.” Jd. “In determining whether
exigent circumstapces exist!, Couri:s] ask, ‘[wlhether police officers, under the facts
as they knew them at the time, would reasonably have believed that delay in
procuring a search warrant would gravely endanger life, risk destruetion of evidence,
or g}reatly enhance the likelihood of a suspect's escape.” Dilfon, 2007 8.D. 77, Y 18,
738 N.W.2d at 60-61 {quoting State v. Hess, 2004 S.D. 60, | 25, 680 N.W.2d 314,
325). Courts consider “jl'.he facte as perceived by the 'police at the time of entry, not as

subsequently uncovered.” State v. Mayer, 1998 8.1D. 122, | 23, 587 N.W.2d 719, 724.
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“For this exception to apply, law enforcement officers must possess probable cause
that the premises to be searched contains the sought-after evidence or suspects.”

State v. Deaeur, 2009 S.D. 99, 1 15, 7756 N.W.2d 221, 230.

£ Sufficiency of evidence neCesSALy in a probable cause affidavit to obtain
& search warrant

When used to obtain a warrant, a probable cause affidavit "“must provide the
issuing ]udge with sufflcmnt information to make “a ‘tommon senae decision that
there was a ‘fair proba‘mhty’ the evidence would be found on the persons or at the
place to be sesrched.” Guithrie v.- Weber, 2009 8.D. 42, § 11, 767 N.W.2d 639, 543

~ {citations and quotations omitted). ‘;VVhat amount of evidence is required to form
probable cause is not a question susceptible to formulaie solﬁtions‘ Probable cause ‘is
a fluid concept~~turning on the assessment of probabilities in particular contexta—
not readily, or even usefully, reduced to a neat set of legal rules.” State v. Rumng
Shield, 2016 SD 78, 9 9, 871 N.W.2d 503, 506. “In a claim that an affidavit for a
search warrant lacked probable cause, {the SBouth Dakota Supreme Court) reviewls)
the totality of the circumstances to determine f there was at least 2 ‘substantial
basis' for the issuing judge to find probable cause,” Guéhrie v. Weber, 2009 5D.42, 9
11, 767 N.W.2d 539, 543 (citing State v. Jackson, 2000 8D 113, 1 8, 616 N.W.2d 412,
418 (citation omitted).

“The Fourth Amendment requires that there be a ne:;:us between the item to
be seized and the alleged criminal activity.” Jd. “On review, [the South Dakota
Supreme Court is] limited to an examination of the facts as contained within the four

corners of the affidavit. Furthermore, {the Supreme Court] reviewls] the issuing
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court's probable cause determination independently of any conclusion reached by the

| judge in the suppression hearing.” State v. Dubois, 2008 8.D. 15, 1 10, 746 N.-W.2d
197, 202. “Reasonable inferences may be drawn from the information in the affidavit.”
State v. Raveydts, 2004 8.D. 134, § 9, 691 N.W.2d 290; 208. “Furthefmore, [the South
Dakota Supreme Court] will draw every reasonable inference possible in support bf
the issuing court's determination of probable cause to support the warrant.” Séate v.
Helland, 2005 8.D. 121, 1 17, 707 N.W.2d 262, 269 (citations omitted).

Officers may rely on tips from informants when conducting investigations.
Hewever, “It)ips musat provide sufficient information to aﬁow officers to develop a
reasoriable suspicion that crirﬁinal activity is afoot.” State v. Sharpfish, 2019 8.D.
49,9 26, 938 N.IW.zd 1, 10. 'I‘When an officer is not given an ‘explicit and detailed
description of alleged wrongdoing,’ the officer must have gome other reason to
believe the informant’s conclusion is correct.” 14 (criting Stats v. Stanage, 7 11, 893
N.W.2d at 526 (quoting Navarefte, 572 U.S. at 399, 134 8. Ct. at 1689))). 'f'he officer
must confirm the tip through personal observations of criminal activity, or in the
alternative, be aware that the tipster “has special 1;r:;1inintl,~=,r or experience relating to
the conclusion at issue.” Id, (Stan&ée, 9 11, 893 N.W.24 at 527).

In State v. Sharpfish, an officer received a tip concerning an intoxicated driver.
The ofﬁcér was informed that the individual was a Native Américan male, about six
feet tall,. 180 pounds, wearing jeans and a t-shirt, He was informed that this
individual was driving = blue minivan northbound in the Baken Park parking lot

towards the Corner Pantry gas station in Rapid City. 2019 8.D. 49, 1 2, 933 N.wW.2d

.- 112 -
page APP 009



MEMORANDUM DECISION: DEFENDANT'S MOTION TO SUPPRESS WITH CERTIFICATE OF SERVICE Page
2 of 15 11/25/2019 1:42 PM CET LAWRENCE COUNTY

1, 5. The officer was not told the reporting party’s identity or provided information
regarding why the reporting party believed the driver to be intoxicated. /2. The officer
witness;ad the blue mﬁ:ivan driving through the parking lot and watched it come to a
stop at a gas station pump. The officer did not witness any erratic driving or traffic
violationé. The officer conducted a field sobriety test and concluded that the driver
was mthmated ’{he def;nda.nt meve:é to suppress the evidence obtaingd as a reault
of his encqun?er with th’,e officer ﬁtagn}g tl,at “he W&s Aot conitacted and cietamg’d :
bamedr ori reasom:blé %us:nm:m and therefore the stop was a violation of his Fourth
Axpendme;t n;lghé.a nz?m 8. D 49, 1} 7,933 N.W.2d 1, 5.

: T]le South Dakot.a ?uprexpe Court held that t.he officer had developed

&
reasouab]a suspn%mg:l 'pngor 2] eng(tgmg with the defendant. However, it concluded

E

! 4
th?.t. thegof?cer “dfldlnmt h,aw; a reaéonable suspicion of criminal activity just from the
tlp alone.” 2019 S.1. 49, 1[ 28 933 N.W.2d1,11. In support of this determination, the
Supreme Court stated that the officer “did not receive a detailed and explicit
description of the wrongdoing to support the basis of the informant’s conclusion that
Sharpfish was driving while intoxicated. Nor did he receive any information
regarding the identity of the informant or any speciali_zed training or experience the
informant had regarding his or her conclusion that Bharpfish was intoxieated.”
Sharpfish, 2019 S.D. 49, ] 28, 983 N.W.2d 1, 10-11. Finally, the officer “did not
independently observe Sharpfish driving erratically though the parking lot or |

committing any traffic violations.” /d.
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STANDARD OF REVIEW
The South Dakota Supreme Court “reviewls] the [trial]l court's grant or denial

of a motion to suppress involving an alleged violation of a constitutionally protscted
right under the de novo standard of review.” State v. Sharpflsh, 2019 S.D. 49, 1] 23,

933 N.W.2d 1, 9 (citing State v. Fierro, 2014 5.D. 62, § 12, 868 N.W.2d 286, 238
{citations omitted)), “[Flindings of fact eve reviewed under the clearly erroneous
standardl})” Jd, at 2019 S.D. 1:23, 933 N.W.2d at 10 {citations omitted). However, the
application of the facts to the law is subject to de novo feview. Id |

OPINION

1. Officer Jandt did not have enough information to establish probable cause
based on the facts contained within the four corners of the affidavit in support
of the search warrant.

The State argues that Officer Jandt's affidavit ﬁontained sufficient information
to support the warrant to search th;e Defendant Ostby’s apartment. Specifically, it
contends that several tips from an informant, Ariel Roberts, coupled with information
gathered by law enforcement pursuant to an on-going investigation of apartment 16
gstabliahed probable cause.

An examiﬁation of the facts as contained within the affidavit must be confined
ko the four corners of the affidavit.” State v. Dubpis, 2008 8.D. 15, 7 10, 746 N.-W.2d
197, 202. “Reasonable infereﬁces may be drawn from the information in the affidavit.”
State v. Raveydts, 2004 8.D. 134, 1 9, 691 N.W.2d 290, 293, The South Dakota
Supreme Court “will draw every reasonable inference possible in support of the
issuing court's determination of probable cause to support the warrant.” Séate v.

Helland, 2005 8.D. 121, § 17, 707 N.W.2d 262, 262 (citations omitted).

10
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Officer Jandi's probable cauée affidavit stated that Ms. Roberts watched a
male from apartment 15 take his clothes from a community dryer. Afterwards, she
discovered a substance that field tested positive for methamphetamine. On a previous
oceasion, Ms. Roberts reported that she discovered a bag of a substance ghe believed
to be methamphetamine in the hallway of the apartment complex. Ms. Roberts also
reported heﬁvy traffic in and out of apartment 15.

Officers may ljely on tips from informants when conducting investigations.
However, “[tlips must provide sufficient information to allow officers to developa
reasonable suspicion that eriminal activity is afoot.” State v. Sharpfish, 2019 S.D.
49, § 26, 933 N.W.2d 1, 10. “ When an officer 15 not given an ‘explicit and detailed
description of alleged wrongdoing, _’t;be officer must have some other reason o
believe the infaormant’s conclusion is correct” Id, (citing State v. Stanage, | 11, 893
N.W.2d at 528 {quoting Nz Varétte, 572 U.8, at 399, 134 8. Ct. af 1889) (emphasis
added)). The officer must confirm the tip through péraonal observations of criminal
activity, orin f,he alternative, be aware that the tipster “has special training or
experience relating to the conclusion at issue.” Jd. (Stanage, 1 11, 893 N.W.2d at
527, |

The affidavit described Investigator .Jﬁmes Qlson’s obse;rvs;tions of apartment
16 provided that the investigator witnessed a male subject arrive at the residence
and go ingide while iu‘a vehicle was running. This individual left his car door open
and remained in the apartment f.or approximately _two minutes. He was later stopped

for a traffic violation and arrested for possession of methamphetamine. In addition,

11
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Investigator Olecn }‘md received unconfirmed information that Defendant Ostby had
been distributing methamphetamine. |
. The State does not allege that Ms. Roberts has special training or experience

related to the _identification or detection of methamphéta:rﬁne nse. Thgrefore, t.o rely
on hertip to e'stab!ish probable cause, law enforcement must confirm the information
through personal observations of criminal activity. In the present casé, neither
Officer Jandt or Investigator Olson personally observed criminal activity traceable to
apartment 15. The fact that investigator observed an individual entering the
apartment who was later arrested with methamphetamine is insufficient to connect
the drug possession to the apartment.- Further, law enforcement was not present
when Ms. Roberts d.iscqvered the methamphetamine in the hallway or in the dryer.
Based on these facts, this Court holds that the evidence cbntained in the affidavit was
insufficient to establish probable cause to search Defeﬁdant Ostby's apartment,

9. The State failed to establish by a preponderance of the evidence that Officer

Jandt had sufficient information to circamvent the warrant reqmrement under e
the extrinsic.eyidence exception. T

The State argues that Ofﬁcer Jandt wag antltled to search the defer!dant’
apartment regardless of the su:lﬁcmncy of lus probable cause affidavit. To suppnrt. of
thls ammon, 11'. c;,t.ea tu the exlgent clrcumstanqea exceptmn to the warrant |

) reqmrernent Thia exneptmn allaws fcm warrantleas seamhes and seizures wben B
altuatwn demaftds 1mmedmte attenuon w:th no nme to ahtam 4 wa::rant " S’tate v,
Bawker 2008 s D. 61, 1 ig, 754 N.W.2d 56, 63 (quotlng State v. .D.dfan 2007 0. 77,
q 18, 738 N.W.2d 57, 60).“In determining whether exigent circumstances existl,

Courts) ask, ‘[wlhether police officers, under the facts as they knew them at the time,
12
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would reasonably have believed that delay in procuring a search warrant would
| gravely endanger life; risk destruction of evidence, or greatly enhance the likelihood
of a suspect's escape.” Dillon, 2007 8.D. 77, 1 18, 738 N.W.2d at 60-61 (quoting State
v. Hess, 2004 8.D. 60, § 25, 680 N,W.2d 314, 325). Courts consider “the facts as
perceived by the police at the time of entry, not as subsequently uncovered.” State v.
Meyer, 1998 3.1, 122, ] 23, 587 N.W.2d 719, 724.

The State argues that Officer Jandt “had concerns that the male, later
identified as Defendant .Olmsted, may try tb leave the area” and/or destroy evidence
if law enforcement did not immediately act on the Ma. Robt;rt’a tip. State’s Briaf in
Opposition to Defendant’s Motion to Suppress at 2. However, it is impertant to note
that the exigent circumstances exeaption to the warrant requirement requires that
“Jaw enforcement officers (] possess probable cause that the premises to be searched
contains the sought-after evidence or suspeets.” State v. Deneus, 2009 S.D. 99, ¥ 15,

' 775. N.w.z2d 221, 230. Here, Ofﬁcei' Jandt's affidavit demonstrates thai law
enforcement did not have the information it needed to establish probable cause to
search the defendant's home. Based on the South ]jakota Supremé' Court’s holding
Deneui and this Court’s holding on issue one, the State has failed to establish by a
preponderance of the evidence the requirements of the exigent circumstances
exception, See State v. Hogers, 2018 8.D. 83, § 11, 887 N.W.2d 720, 723 (stating that
the burden of proof required to establish the existence of a warrant exception is a

preponderance of the evidence), The State does not cite any other exception to the

13
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warrant requirement that would render permissible Officer Jandt's warrantless

search of the defendant’s apartment.

CONCLUSION

After considering all briefs and arguments of counsel, this Court concludes that

the State has not met its burden in demonstrating that Officer Jandti had sufficient
information to circumveﬁt the warrani’. requirement under the extrinsic evidence
exception. This Court fu;-ther concludes that Officer Jandt did not have enough
information to establish probable cause based on the facts contained within the four
corners of the affidavit in support of the ssarch warrant. Therefore, the Defendant’s
Motion to Suppress is herehy GRANTED. The Defendant shall prepare a propased

order.

. .
Dated this 02 ) __ day of November, 2019/’

BY THE ¢

‘} F

ud? Erfc J. Strawn
t. Court Judge

EST '
Mﬁij‘u&
Clerk of Courts

B

Depuly Olerk of Courts
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STATE OF SOUTH DAKOTA ) ' IN CIRCUIT COURT
)SS. FOURTH JUDICIAL CIRCUIT
COUNTY OF LAWRENCE ) FILE NO. 40CRI 18-258
STATE OF SOUTH DAKOTA, )
) ORDER ON DEFENDANT’S
Plaintiff, ) MOTION TO SUPPRESS EVIDENCE
)
V8. )
)
DANA OLMSTED, )
)
Dafendant. )

THIS MATTER having come before this Court for hearing on the 10th day of
September, 2019 on the Defendant's Motion tc Suppress Evidence; the State appearing
by and through Lawrence County Deputy State’s Attorney, Brenda Harvey; the
Defendant appearing personally and by and through his legal counsel, Rena M.
Hymans; being fully apprised in the premises and good cause appearing, it is hereby

FCUND that all factual findings referenced in this Court's Novernber 25, 2019,
Memgorandum Decision are hereby adopted and incorpofated; and it is further

CONCLUDER that all legal conclusians referenced in this Court's November 25,
2019, Memorandum Declgion are hereby adopted and incorporated by this reference,
and it Is hereby

ORDERED that the Defendant's Motion to Suppress Evidence is hereby granted.

BY THE COURT:
. . GAR :
Attest: OL LATUSECK,CLERK d: 12/19/2019 11:00:46 AM

pMund, Tonhisha
Cletk/Deputy

Filed on: 12/19/2019 LAWRENCE - County, South Dakota 40CRI18-000258
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) S8.
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, 40CRI19-000268
Plaintiff, |
. MEMORANDUM OF DECISION ON

va. . DEFENDANT'S MOTIONTO

- SUPPRESS
DANA OLMSTED,

Defendant.
MOTIONE SUMMARY

This matter having come for Motions Hearing on Defendant’s Motion Suppress
on Beptember 10, 2019, the State having appeared represented by Lawrence County
Deputy State’s Attorney Brenda Harvey, Defendant appearing personally and with
counsel, Rena Hymans, the Court having heard arguments of Counsel the State and
Defendant having been afforded time to submit her respective brief and this Court
hﬁving considered the briefs from both parties, and good cause showing, this Court
issues its Memorandum of Decision. This Memorandum of Decision is drafted
pursuant to SDCL § 15-6-52(a). This Memorandum of Decision contains this Court’s
Findings of Fact and Conclusions of Law by reference and as if set out point by point.
It is intended that any Finding of Fact may be considered a Conclusion of Law if the

context so warrants and vice versa.

- P 130 -~
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FACTUAL POSTURE

The following information was included in Officer J andt’s the probable cause
affidavit: |

On March 20, 2019, Officer Erik Jandt of the Deédwood Police

Department arrived at 53 Dunlap Avenue in Deadwood, South Dakota

to respond to a report regarding a woman who found possible

methamphetamine in a community dryer.

The reporting party, later iden‘tiﬁed as Ariel Roberts, stated she watched a

. male from apartment 15 take his clothes from the dryer prior to discovering a

substance in the mﬁchinel. | |

Officer Jandt uéed a field test to confirm the substance was methamphetamiﬁe.
Law enforcement knocked on the door of é.partment 16. A male voice reapunde;l but

- did not answer. the door. The front door was held shut with a km'fe. Police made entry

into the apartmerit and loc;a.ted Dana Olmsted inside. The renter of the apartment,
Defendant Carrie Ostby, was not present. Law enforcement didn’t request a warrant
before making contact or entering the apartment.

After entering the apartment and securing Olmsted, law enforcement executed
'a gearch of the apartment to ensure no.one else was present and then secured the
apartment. Officers were only looking for peoplei therefore, there was no search for
or mention of any illegal subatances at the time.

Officer Jandt completed an Affidavit In Support of Request For Search
Warrant (State’s Exhibit 1), regarding Defendant Carrie Ostby and her residence at

53 Dunlap Avenue Apartment 15 in Deadwood, South Dakota. Judge Chad Callahan

signed an Amended Search Warrant (State’s Exhibit 3) on March 21, 2019, directing

2
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law enforcement to search 53 Dunlop Street Apartment 15 for illegal substances. The
Search Warrant alsc called for law enforcement to obtain a urine sample from
Defendant Ostby and authorized a search of her vehicle. Defendant Olmste& was
previously detained and booked for possession of a controlled substance.

Law ent‘orceﬁwnt officers executed the search warrant on apartment 15 and
located numerous baggies containing a white crystal substance. This substance was
sent to the Rapid City Laboratory and tested positive for methamphetamine. The
search warrant was served on Defendant Osﬁby on March 22, 2029 and a urine ,
sample was obtained from her, The urine sample tested presumptively positive for
methamphetamine.

Defendant Osthy was placed under arrest for ingestion of methamphetamine.
The urine sample was later sent to the South Dakota Public Health Laboratory in
Pierre, South Dakota, The laboratory confirmed the sample tested positive for
methamphetamine.

The probable cause affidavit expanded on law enforcement’s history with
apartment. It stated the following:

Ariel Roberts informed Officer Jandt that she had discovered a bag of

“what she believed to be methamphetamine on February 13, 201%in the
hallway of the apartment complex.

Officer Jandt stated that he relied on "prior history possibly associated with
the residence” to support his decision to gain entry into the apartment. His purpose

was to “prevent[} the Defendant from destroying evidence.” Officer Jandt knew that
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Investigator James Qlson was actively working on a drug investigation on that

residence.

Ma, Roberts had reported to the police heﬁvy traffic in and out of apartment
15. On a previous occasion, Investigator Olson observed a male subject arrive at
Defendant Ostby’s residence and go inside while his vehicle was running. This
individual left his car door open and was inside the residence for approximately 2
minutes. The individual was later stopped for a traffic violation and arrested for
possession of methamphetamine. Investigator Olson had. also received unconfirmed

information that Ostby had been distributing methamphetamine.

ISSUES
1, Whether Officer Jandt’s probable cause affidavit contained sufficient
information to support a warrant authorizing the search of Defendant Ostby's
apartment.
2. Whether the exigent circumstances exception to the warrant requirement

authorized Officer Jandt to search the defendant’s home even if the probable
cause affidavit lacked sufficient information to support the warrant.

| ANALYS]S
The analysis provided in the Memorandum of Oﬁinion relating to Ostby is
hereby incorporated as the identification and subsequent. apprehension of Olmsted
was premised upon the entry of Ostby's apartment which Olmg’_ced was a gu_est.
Thé Fourth Amendment of the United States Constitution and Article VI § 11
of the South Dakota Constittiﬁoq protects individuals from unreasonable searches

and seizures. U.S. CONST. AMEND IV and S.D. ConsT, ART. VI §11. “These provisions -

4

- Page 133 -
APP 020



MEMORANDUM DECISION: DEFENDANT'S MOTION TO SUPPRESS WITH CERTIFICATE OF SERVICE Page
5 of 16 ' 11/25/2018 1:38 PM GST LAWRENCE COUNTY

guarantee an individual's right to personal securily free from arbitrary law
enforcement interference.” State v. Ramirez, 535 N.W.2d 847, 849 (S8.D. 1996)
(citation omitted). “The ultimate touchstone of the Fourth Amendment is
‘veasonableness™ State v, Kaline, 2018 8.D. 54, § 10, 815 N.W.2d 854, 857 (citations
omitted), “Reasonableness of a search depends on balancing the ﬁublic's interest in
preventing crime with the individuals right to be froe from arbitrary and
- unwarranted governmental intrusions into personal privacy.” State v.-Smith; 2014
S.D. 50,9 15, 851 N.W_.2d 719, 724, “Ayeviewing coﬁrt must look to the totality of the
circumstances to determine whetﬂer the officer had a particularized and objective
basis for suspecting criminal activity.” Meyer, 2015 S.D. 64, 1 9, 868 N.W.24 561, 566
(quoting Mohr, 114, 841 N.W.2d at 444 (internal quotatioﬁ omitted)).
I Warrantless searches and the exigent circumstances exception
“Constitutional challenges to a warrantless law enforcement search require a
twostep inquiry: first, factual questions on what_ the officers knew or believed at the
time of the. search and what action they took in response; second, legal guestions on
whether those actions were reasonable under the Igircumstames.’f State v. Deneus,
2009 S.D. 99, § 14, 775 N.W.2d 221, 280. The second step requires an objective
analysis of reasonableness. Jd. “A reviewing court must look to the totality of the
circumstances to det;!rmine whether the officer had a particularized and objective
basis for suspecting eriminal activit';y.”’ Mevyer, 2015 8.D. § 9, 868 N.W.2d ;at 565
(quoting Mohr, § 14, 841 N.W.2d at 444 (internal quotation omitted)). “Tt is well

settled that law enforcement ‘officers may draw on their own experience and
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specialized training to make interferences from and deductions about the cumulative
information available to them that might well elude an untrained person.” Chase,
2018 8. 70, 1 7 (quoting Modz; Y 16, 841 N.W.2d at 445 (internal quotation
omitted)), | |
“The . Fourth Amendment demonstrates | a ‘strong  preference
for searches conducted pursuant to a warrant [1” State v. Walter, 2016 8.D. 37, 1 6,
864 N.W.2d 779, 781 (citations omitted). “Searches conducted outside the judicieﬁ
process, without prior approval by judge or magistrate, are per seunreasonable under
the Fourth Amendment.” U.S, CONST. AMEND. IV; State v. Kaline, 2018 $.D. 54, 1 10,
915 N.W.2d 854, B57. “In the absence of a warrant, a search is reasonable only if it
falls within a specific exception to the warrant requirement.” State v. Kaline, 2018
SD. 54, § 10, 915 N.W.2d 854, 857. Unless one of these exceptions applies,
“q search 18 unrea-sunable when the government trespasses into an areza protected by
the Fourth Amendment without a warrant.” State v. Stanley, 2017 8.D. 82, 1 11, 896
N.W.2d 668, 674. “The State must prove by a preponderance of the evidence that the
warrantless search satisfied an exception.” State v. Rogers, 2016 8.D. 83, ¥ 11, 887
N.W.2d 720, 723..
“The exigent circumstances exception is one of the well-delineated exceptions
to the warrant requirement.” Fischer, 2016 8.D. 12, § 13, 875 N.W.Zd_. at 45
(quoting Fierro, 2014 8.D. 62, 4 17, 863 N.W.ﬁd at 240). “Exigent circumstances exist
when & situation demands immediate attention with no time to obtain

a warrant” State v, Bowker, 2008 8.D. 61, § 19, 764 N.W.2d 56, 63 (quoting State v.
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Dillen, 2007 .S.D. 77, 9 18, 738 N.W.2d 57, 60). “The need to protect or preserve life
or aﬂroid serious injury presenté that kind of situation.” /2, “In determining whether
exigent circumstances exist[, Courts] ask, ‘(wlhether police officers, under the facts
as they knew them at the time, would reasonably have believed that delay in
procuring a search warrant would gravely endanger life, risk destruction of evidence,
or greatly enhance the likelihood of a sﬁspect'a escape.” Dillon, 2007 8.D. 77, 1 18,
738 N.W.Zd' at B0-81 (quoting State v. Hess, 2004 S.D. 60, § 25, 680 N.W.2d 314,
825). Courts consider “the facts as perceived by the police at the time of entry, not as
subsequently uncovered.” State v. Meyer, 1998 5.D. 122, 1 23, 587 N.W.2d 719, 724.

. “Far this exception to apply, law enforcement officers must possess pfobable cause
that the premises to be searched contains the sought-after evideﬂoe or susl;ects."
State v. Deneui, 2009 8.D, 99, § 15, 776 N.W.2d 221, 230,

i, Sufficiency of eviderice necessary in a probable cause afifidavit to obtain
a search warrant

When used to obtain a warrant, a probable cause affidavit “must proﬁde the
issuing judge with-sufficient informaticn to make “a ‘common sense’ decision that
there was a ‘fair' probability’ the evidence would be found on the persons or at the
plgce to be searched.” Guthrie v. Weber, 2009 8.D. 42, 1 11, 767 N.W.2d 539, 543
{citations and guotations omitted). “What amount of evidence is required to form
probable cause is not a question susceptible to formulaic solutions, Probable cause s
a fluid concept—+turning on the assessment of probabilities in particular contexts—
not readily, or even usefully, reduced to a neat set of legal rules.” State v. Running

Shield, 2015 S.D. 78, § 9, 871 N.W.2d 503, 508. “In a claim that an affidavit for a
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search warrant lacked probable cause, [the South Dakota Supreme Court] reviewls]
the totality of the circumstances to determine 'if there was s.at least a ‘substantial
basig' for the issuing judge to find probable cause.” Guéhrie v. Weber, 2009 8.1 42,4
11, 767 N.W.2d 539, 543 (citing State v. Jackson, 2000 SD 113, | &, 616 N.W.2d 412,
416 (citation omitted). ' |

“The Fourth Amendment requires that there be a nexus between the item to
be seized and the alleged criminal activity.” Jd. “On review, [the South Dakota
Sﬁpreme Court iz} limited to an examination of the facts as contained within the four
corners of the affidavit. Furthermare, [the Supreme Court] reviewls] the issuing
court's probable cause determination independently of any conélusion reached by the
judge in the suppression hearing.” .State v. Dubois, 2008 8.D. 15, § 10, 746 N.W.2d
1987, 202. “Reasonable inferences may be drawn from the information in the affidavit.”
State v. Raveydts, 2004 8.D. 134, 1 9, 891 N.W.2d 290, 293. “Furthermore, [the South
Dakota Supreme Court] will draw évery reasonable inference possible in support of
the issuing court's determination of probable cause to support the warrant.” State v.
Helland, 2005 S.D. 121, § 17, 707 N.W.2d 262, 269 (citations omitted).

Officers may rely on tips from jnformants when conducting investigations.
However, “[tlips must provide sufficient information to allow officers to develop a
reasonable suspicion that criminal activity is afoot.” State v. Sharpfish, 2019 -S'D',
49, Y 26, 933 N.W.2d 1, 10. “When an officer is not given an ‘explicit and detailed

| deécription of alleged wrongdoing,’ the officer must have some other reason to

believe the informant’s conclusion is correct.” Jd. (citing State v. Stanage, Y 11, 893
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N.W.24 at 528 (quoting Navarette, 572 US at 399, 134 8. Ct. at 1689))), The officer
must confirm the tip through personal observations of criminal activity, or in the
alternative, be aware that the tipster “has special training or experience relating to
the conclusion at issue.” Jd (Stanage, | 11, 893 N.W.2d at 527).

| In State v, Sharpfish, an officer received 4 tip concerning an intoxicated driver.
The officer was informed that the individual was a Native American mals, about six
feet tall, 180 pounds, wearing jeans and a t-shirt. He was informed that this
individual was driving a blue minivan northbound in the Baken Park parking lot
towarde the Corner Pantry gas station in Rapid City. 2019 8.D. 49, 1 2, 933 N.W.2d
1, 5. The officer was not told the reporting party’s identity or proﬁdad information
regarding why the reporting party believed the driver to be intoxicated. Jd. The officer
witnassed the blue minivan driving through the parking lot and watched it come to a
stop at a gas station pump. The officer did not witness any erratic driving or ﬁaiﬁc

' violaﬁons. The officer conducted a field sobriety fest and concluded that the driver
was intoxicated. The defendant moved to suppress the evidence obtained as a result
of his eneounter with th;a officer, stating that “he waa not contacted and detained
based on reasonable suspicion” and therefore the stop was a viclation of his Fourth
Amendment rights. 2019 8.D. 49,9 7, 933 N.W.2d 1, 5.

The South Dakota Supreme Court held that the officer had developed

reasonsble suspicion prior to engaging with the defendant. However, it concluded
that the officer “did not have a reasonable suspicion of criminal acﬁvity just from the

tip alone.” 2019 8.D. 49, 1 28, 983 N.-W.2d 1, 11. In support of this determination, the
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7

Supreme Court stated that the qfficer “did not receive a detailed and explicit
description of the wrongdoing to support the basis of the informant’s conclusion that
‘Sharpﬁsh was driving while intoxicated. Nor did he receive any information
regarding the identity of the {nformant or any specialized training or experience the

- informant had regarding his or her ooﬁclusion \f,hat Sharpfish was infoxicated.”
Sharpfish, 2019 S.D. 49, 28, 933 N.W.2d 1, 10-11. Finally, the officer “did not
independently observe Sharpfish driving erratically though the parking lot or
oémmit.ting any traffic violations.” Jd.

STANDARD OF REVIEW
The South Dakota Supreme Court “review[s] the [triel] court’s grant or denial

of a motion to suppress imvolving an alieged violaﬁon of 2 constitutionally protected
right under the de nove standard of review.” Stafe v. Sharpfisé, 2019 8.D. 49, 1 23,
933 N.W.2d 1, 9 (citing State v, Fierro, 2014 8.D. 82, 1 12, 853 N.W.2d 235, 239
(citations omitted)). “[Flindings of fact are reviewed under the clearly erroneous
standard[]” /d, at 2019 8.D. Y 28, 933 NI.W.2d at 10 {citations omitted). However, the

application of the facts to the law is subject to de novo review. Jd.

QPINION

1. Officer Jandt did not have enough information to establish probable cause
based on the facts contained within the four corners of the affidavit in support
of the search warrant.

The State argues that Officer Jandt’s affidavit contained sufficient information
to support the warrant to search the Defendant Ostby’s apartment. Specifically, it

contends that several tips from an informant, Ariel Roberts, coupled with information
10

-~ Page 139 -~
APP 026



MEMORANDUM DECISION: DEFENDANT'S MOTION TO SUPPRESS WITH CERTIFICATE OF S8ERVICE Page
1l of 1% ' 11/25/2019 1:38 PM CST LAWRENCE COUNTY

gathered by law enforcement pursuant to an on-going investigation of apartment 15
established probable cause. '

'An examination of the facts as contained within the affidavit must be confined
to the four corners of the affidevit.” State v. Dubats, 2008 S.D. 15, T 10, 746 N.W.2d
197, 202, “Reasonable inferences m&;}r be drawn from the information in the aﬂidaﬁt.”
State v. Raveydts, 2004 S.D. 134, § 9, 691 N.W.2d 290, 293. The South Dakota
Supreme Court “will draw évery reasonable inference poésible in support of the
issuing court'’s deteymination pf probable cause to support the warrant.” Staie v.
Helland, 2005 S.D. 121, 1 17, 707 N.W.2d 262, 269 (citations omitted).

Officer Jandt's probable cause affidavit stated that Ms. Roberts watched a
male from apartment 15 take his clothes from a community dryser. Afterweards, she
discovered a substance that field tested positive for methamphetamine. On a previous
ocﬁasion, Ms. Roberts reported that she discovered a bag of a substance she believed |
to be methamphetamine in the hallway of the apartment complexz, Ms. Roberts also
reported heavy traffic in and out of apartment 15.

Officers majr rely on tips from informants when conducting investigations. -
However, "[t]ipé must provide sufficient information to allow officers to develop a
reasonable suspicion that criminal activity is afoot.” State v. Sharpfish, 2019 S.D.
49, Y 26, 983 N.W.2d 1, 10, “When an officer 13 not gz'veﬁ an ‘explicit and detailed
description of alleged wrongdoing,’ the officer must have some other reason to
believe the informant’s conclusion is ;:'ozrec't." Id. (eiting State v. Stanage, 111, 893

N.W.2d at 526 (quoting Navarette, 572 U.S, at 899, 134 8. Ct. at 1689) (emphasis

11
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added)). The officer must confirm the tip through personal cbservations of criminal
activity, or in the alternative, be aware that the tipster “has special training or
experience relating to the conclusion at issue.” Jd. (Stanage 1 11, 893 N.W.2d at
527).

The affidavit described Investigator James Oison’s observations of apartment
15 provided that the investigator witnessed a male subject ar_rive at the residence
and go inside while his vehicle was running. This individual left his car door open
and remained in the apartment for approximately two minutes, He was later stopped

- for a traffic violation and arrested for possession of methamphstamine, In acidition,
Investigator Dlsoh had received unconfirmed information that Defendant Ostby had
been distributing methamphetamine.

The State does not allege that Ms. Roberta has special training or experience
related to the identification or detection of methamphetamine use. Therefore, to rely
on her tip to establish probablé cause, law enforcement must confirm the information
through personal observations of criminal activity. In the present case, neither
Officer Jandt or Investigator Olson personally observed criminal activity traceable to
apartment 15, The fact that investigator observed an individual entering the
apartment who was later arrested with inethamphetamine is insufficient to connect
the drug possession to the apartment. Further, law enforcement was not present
when Ms. Roberts discovered the methamphetamine in the hallway or in the dryer,
Based on these facts, this Court holds that the evidence contained in the affidavit was

insufficient to establish probable cause to search Defendant Ostby’s apartment.

12
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2. The State failed to establish by a preponderance of the evidence that Officer
Jandt had sufficient information to circumvent the warrant requirement under
the extrinsic evidence exception.

The State argues that Officer Jandt was entitled to search the defendant’s
apartment regardless of the sufficiency of his probable cause affidavit. 'I‘ﬁ support of
thie assertion, it cites to the exigent circumstances exception tn the warrant
requirement. This exception allows for warrantless searciles and seizures when “a
situation demands immediate attention with no time to obtain a warrant.” State v.
Bowier, 2008 8.D. 61, § 19, 754 N.W.2d 58, 63 (quoting State v, Dillon, 2007 S.D. 77,
9 18, 738 N.w.2d 57, 60). “In determining whether exigent circumstances exist,

- Courts| ask, Iwlhether police officers, under the facts as they knew them at the time,
would reasonably have believ.ed that delay in procuring a search warrant would
gravely endanger life, risk destmctiop of evidence, or greatly enhance the likelihood
of a suspect's escape.” Dilon, 2007 S.D. 77, Y 18, 788 N.W.2d at 80-61 (quoting State
v. Hess, 2004 8.D. 80, § 25, 680 N.W.2d 314, 325). Courts consider “the facts as
perceived by the police at the time of entry, not s subsequently uncovered.” State v.
Meyer, 1998 S.D. 122, 1 23, 587 N.W.2d 719, 724.

The State argues that Officer Jandt “had concerns that the male, later
identified as Defendant Olmsted, ma-y try to Jeave the area” and/or destroy eﬁdence
if law enforcement did not immediately act on the Ms. Robert’s tip. State’ Briefin
Opposition to Defendant’s Motion to Suppress at 2. However, it is important to note
that the exigent circumstances exception to the warrani requirement requires that
“law enforcement officers {1 possess probable cause that the premises to be searched

containg the sought-after evidence or suspacts.” State v. Deneuws, 2008 S.D. 99, § 16,
13
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778 N.W.2d 221, 230. Here, Officer Jandt's affidavit demoustrates that law
enforcement did not have the information it needed to establish probable cause to
gearch the defendant’s home. Based on the South Dakota Supreme Court's holding
Deneui and this Court's holding on issue one, the State has failed to establish by a
preponderance of the evidence the requirements of the exigent circumstances
exception. See State v. Rogers, 2016 S.D. 83, ] 11, 887 N.W.2d 720, 723 (stating that
the burden of proof required to establish the 'existencé of a warrant exception is a
preponderance of the evidence), The State doaa not cite any other exception to the
warrant requirement that would render permissible Officer Jandt’s warrantless
search of the defendant’s spartment. Due to this Court concluding that law
enforcement lacked the requisite warrant before entering Ostby’s apartment, the
seizure of Qlmsted was also illegal.

CONCLUSION

After considering all briefs and arguments of counsel, this Court concludes that
the State has not met its burden in demonstrating that Ofﬁcér Jandt had sufficient
informatioz.n to circumvent the ﬁarrant requiwﬁent under the extrinsic evidence
exception. This Court further concludes thatl Officer Jandt did not have enough
information to establish probable cause based on the facta contained within the four '
corners of the affidavit in support of the search warrant. Therefore, the Defendant’s
Mction to Suppress is hereby GRANTED. The Defendant shall prepare a proposed

order.

Dated this Q?S_ day of Novernber, 2019.

14
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ATTEST:

Clerk of Courts
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JURISDICTIONAL STATEMENT

The Appellees, Dana Olmsted and Carrie Lynn Ostby agree that this Court has
jurisdiction to hear this appeal. Further, the Appellees adopt and agree with the
Jurisdictional Statement as contained n the State’s Appellant’s Brief. In circuit court below,
Dana Olmsted filed the Defendant's Motion to Suppress Evidence and Carrie Ostby, filed
a Notice of Joinder to Suppress Evidence. SRI: 6-36; SR2: 24. An evidentiary hearing was
held before the circuit court on September 10, 2019. SRI: 56; SR2: 46. After considering
the parties’ written briefs, the circuit court granted the Motion to Suppress Evidence and
1issued its Memorandum of Decision on Defendant’s Motion to Suppress on November
25, 2019. SRI: 130-45; SR2: 112-26. The circuit court’s order granting Ms. Ostby’s
suppression motion was filed on November 27, 2019 and the Notice of Entry of the order
was filed and served on December 11, 2019. SR2: 127, 128. The circuit court’s order
granting Mr. Olmsted's motion to suppress was filed on December 19, 2019 and the
Notice of Entry was filed and served on December 20, 2019. SRI: 146- 47.

On December 20, 2019, the State filed a Petition for Permission to Appeal
Intermediate Order of Circuit Court regarding both Ms. Ostby and Mr. Olmsted. This
Court granted the State's petitions on January 30, 2020. SRI: 148-49; SR2: 131-32.

STATEMENT OF LEGAL ISSUE AND AUTHORITIES

THE CIRCUIT COURT PROPERLY DETERMINED THAT THE
EVIDENCE SEIZED IN THIS CASE SHOULD BE SUPPRESSED.

The circuit court found the search warrant atfidavit did not contain

sufficient evidence to support the issuance of the search warrant. The

Circuit Court found that the exigent circumstances exception to the warrant
requirement did not apply. Additionally, the circuit court did not  address the
1issue of the Leon good faith exception to the search warrant. See,
Memorandum of Decision on Defendant’s Motion to Suppress at ~ SRI: 130-4.5;

SR2: 112-26.



State v. Running Shield, 2015 S.D. 78, 871 N.W.2d 503.
Payton v. New York, 445 U.S. 573, 100 S.Ct. 1371, 63 L.Ed.2d 639(1980).
State v. Snapfish, 2019 S.D. 49, 933 N.W.2d 1.

STATEMENT OF THE CASE

At the circuit level, Mr. Olmsted filed a Motion to Suppress Evidence and Ms.
Ostby filed a Notice of Joinder to Suppress Evidence. SRI: 6-36; SR2: 24. The circuit court
held an evidentiary hearing on this matter on September 10, 2019. SRI: 56; SR2: 46. After
briefing by the parties, the circuit court 1issued a written decision granting the motion to
suppress as to each party. SRI: 130-45; SR2: 112-26. The circuit court’s order granting the
suppression motion as to Ms. Ostby's was filed on November 27, 2019. The Notice of
Entry was filed and served on December 11, 2019. SR2: 127-28. Mr. Olmsted's
suppression order was filed on December 19, 2019. SR1: 146. Notice of Entry for Mr.
Olmsted was filed on December 20, 2019. SR1: 147.

STATEMENT OF FACTS

For purposes of this appeal, the facts do not appear to be i dispute. The circuit
court entered its Memorandum of Decision on Defendant’s Motion to Suppress and
outlined the relevant facts within its decision. The circuit court found that on March 20,
2019, at approximately 17:47 hours, Officer Erik Jandt responded to 53 Dunlap Avenue,
Deadwood, South Dakota to meet Ariel Roberts. Ms. Roberts had reported to law
enforcement that she had found a suspected baggy of methamphetamine while doing her
laundry in the common area of the apartment building. SR 46. Ms. Roberts reported that
she had observed a male from apartment 15 take clothing from the community dryer
before she found the suspected baggie of methamphetamine. The record does not contain

any additional findings related to whom the articles of clothing belonged to or what type of



clothing the male had removed from the dryer. For example, Ms. Roberts apparently did
not describe 1f the articles of clothing were men’s, women’s or mixed.

Ms. Roberts did indicate that she looked mto the dryer as she was moving her
clothing from the washer into the dryer and that she noticed a baggy with a substance she
believed to be methamphetamine. SR 46. However, Officer Jandt did not ask Ms.
Roberts why she believed the baggy held methamphetamine. TR 36, 8-19. Officer Jandt
performed a field-test on the substance i the baggy and the substance gave a presumptive
positive test for methamphetamine. SR 46. Ms. Roberts also advised Officer Jandt that
this was not the first ime she had found a baggy with what she suspected was
methamphetamine. She stated that she had found a similar baggy on February 13, 2019 in
the apartment building hallway. SR 46. However, Ms. Roberts did not indicate 1f the
suspected baggie was found near the doorway or anywhere close to apartment 15. Ms.
Robert’s also reported that she observed heavy traffic in and out of apartment 15. SR 46;
TR 44, 21-24.

After Officer Jandt was joined by Lieutenant Ken Mertens, they decided they were
going to seek a search warrant for apartment 15. TR 7, 16-19. The record 1s not clear if
Officer Jandt mitially knew that apartment 15 had been leased to Ms. Ostby or if she the
subject of an active drug investigation by Investigator James Olson. TR 12, 3-13; SR 46.
Additionally, the testimony from the hearing does not indicate that either Lt. Mertens or
Office Jandt knew for sure that the apartment had been part of a drug investigation.
Apparently, the officers only believed that it was possible that a drug investigation was
ongoing as they approached apartment 15 i order to contact the then unknown male

mside the apartment. SR 46.



When the officers knocked on the door of apartment 15, the unknown male mside
asked who was at the door. SRI 46. Officer Jandt informed the unknown male, who was
later found to be Mr. Olmsted, that they were police officers. SRL:46. Mr. Olmsted did not
respond, but Officer Jandt could hear movement inside the apartment. SRI:46. Despite no
mdication that Mr. Olmsted previously knew that law enforcement was in the area, the
officers claimed that they feared that Mr. Olmstead was destroying evidence. Officer Jandt
and Lt. Mertens forced entry into the apartment without a search warrant to detain Mr.
Olmsted. SRI:46.

Officer Jandt subsequently applied for a search warrant to search apartment 15 and
to obtain urine samples from Mr. Olmsted and Ms. Ostby. SRI: 40-41. The Honorable
Chad Callahan, Magistrate Court Judge, 1ssued a search warrant for apartment 15, Ms.
Ostby's vehicle, and Mr. Olmsted's and Ms. Ostby's urine. SRI: 52-55. After receiving the
search warrant for apartment 15, law enforcement found several baggies containing a white
crystal substance, which the Rapid City Laboratory later confirmed was methamphetamine.
SRI: 106. Mr. Olmsted was later found to have a positive urinalysis from his urine seized
as a result of the 1ssued search warrant. SR1: 106. Ms. Ostby was subsequently arrested
and after her urine was seized, it also tested positive of the presence of methamphetamine.
TR 15, 19-25.

ARGUMENT

THE CIRCUIT COURT PROPERLY DETERMINED THAT THE
EVIDENCE SEIZED IN THIS CASE SHOULD BE SUPPRESSED.

A. Standard of Review.
The standard of review that this Court utilizes when reviewing a legal challenge to a

search warrant 1s well established,

Cn



[O]ur inquiry is limited to determining whether the information provided to the
1ssuing court in the warrant application was sufficient for the judge to make a
““‘common sense’ determination that there was a ‘fair probability’ that the evidence
would be found on the person or at the place to be searched.” On review, we are
limited to an examination of the facts as contained within the four corners of the
affidavit. Furthermore, we review the 1ssuing court's probable cause determination
mdependently of any conclusion reached by the judge in the suppression hearing.
State v. Dubois, 2008 S.D. 15, 1 10, 746 N.W.2d 197, 202 (quoting State v.
Helland, 2005 S.D. 121, 112, 707 N.W.2d 262, 268) (internal citations omitted).

It 1s not the duty of this Court to review the lower court's probable cause
determination de novo, but rather to examine the court's decision with “great
deference.” Id. { 11, 746 N.W.2d at 202-03 (ciing Helland, 2005 S.D. 121, { 17,

707 N.W.2d at 269); see also State v. Raveydts, 2004 S.D. 134, { 8, 691 N.W.2d

290, 293; State v. Jackson, 2000 S.D. 113, 19, 616 N.W.2d 412, 416. This Court

must “ ‘draw every reasonable inference possible in support of the 1ssuing court's

determination of probable cause to support the warrant.” > Dubois, 2008 S.D. 15,

11, 746 N.W.2d at 203 (quoting Helland, 2005 S.D. 121, 17, 707 N.W.2d at

269).

State v. Gilmore, 2009 S.D. 11, {7, 762 N.W.2d 637, 641.

Additionally, this Court “review[s] the [circuit] court's grant or denial of a motion to
suppress mvolving an alleged violation of a constitutionally protected right under the de
novo standard of review." State v. Fierro, 2014 S.D. 62, 12, 853 N.W.2d 235, 239
(quoting State v. Smith, 2014 S.D. 50, 1 14, 851 N.W.2d 719, 723). "[Flindings of fact are
reviewed under the clearly erroneous standard[.]" Id. (quoting Smith, 2014 S.D. 50, | 14,
851 N.W.2d at 723). However, the application of the facts to the law 1s subject to de novo

review. Id.

B. The circuit court correctly held that the State failed to establish exigent
circumstances to justily the entry ito apartment 1.

The State argued extensively below in Mr. Olmsted’s file that the exigent
circumstances exception to the search warrant applied to justify the search. See, State’s
Brief in Opposition to Defendant’s Motion to Suppress at SR 107-108. The circuit court

found that that exigent circumstances exception did not apply in either Ms. Ostby’s case or



Mr. Olmsted’s. See, Memorandum of Decision on Defendant’s Motion to Suppress at
SRI: 130-45; SR2: 112-26. Although the State appears to have declined to rely on this 1ssue
on appeal, for the sake of completeness, the 1ssue 1s presented here.

The Fourth Amendment to the Constitution of the United States and the
Constitution of the State of South Dakota Article VI, Section 11 protect people from
unreasonable search and seizure. Any seizure of personal property without a warrant is
considered per se unreasonable. Accordingly, it is well established that “searches and
seizures 1nside a home without a warrant are presumptively unreasonable.” Payton v. New
York, 445 U.S. 573, 586, 100 S.Ct. 1371, 1380, 63 L.Ed.2d 639, 651 (1980).

The Fourth Amendment protects the individual's privacy in a variety of settings but
none of those settings are more clearly defined than an individual's home—

"a zone that finds its roots in clear and specific constitutional terms: “The

right of the people to be secure in their . . . houses . . . shall not be violated.’

That language unequivocally establishes the proposition that ‘[a]t the very

core [of the Fourth Amendment] stands the right of a man to retreat into his

own home and there be free from unreasonable governmental intrusion.’

(quoting Silverman v. United States, 365 U. S. 505, 511).” Id.

As the Supreme Court of the United States has distinctly pointed out, “In terms
that apply equally to seizures of property and to seizures of persons, the Fourth
Amendment has drawn a firm line at the entrance to the house. Absent exigent
circumstances, that threshold may not reasonably be crossed without a warrant.” Id.

In the case of claimed exigent circumstances, the State has the burden of proving
that a specific non-warrant search falls into a well-delineated and limited exception to the
warrant requirement of the constitution. See, State v. Hess, 2004 S.D. 60, 680 N.W.2d

314 State v. Heurniller, 317 N.W.2d 126, 128 (S.D. 1982); State v. Max, 263 N.W.2d 685,

687 (S.D. 1978). Legal analysis 1s limited to “the facts perceived by the police at the time



of the entry, not as subsequently uncovered.” State v. Hess, 2004 S.D. 60, 680 N.W.2d
314; see also, State v. Lamont, 2001 S.D. 92, 150, 631 N.W.2d at 617 (citing State v.
Mevyer, 1998 S.D. 122, 123, 587 N.W.2d 719, 724).

In the present case, Officer Jandt sought to circumvent the requirement to get a
search warrant prior to entering the home of Ms. Ostby and Mr. Olmsted under his
purported claim that he was concerned the then unidentified male would destroy evidence
i the home. SR1:46. However, at this point, other than hearing some noise inside, law
enforcement had no indication that the unidentified male even knew police were on site
before the officer’s knocked at the door. TR 28, 17 to TR 29, 15. In fact, Officer Jandt
and Lt. Mertens had decided they were going to apply for a search warrant before even
mitiating contact with the occupant of apartment 15. TR: 7, 16-19. Officer Jandt further
testified that he felt he had a sufficient basis to get a search warrant for apartment 15. TR:
29, 22-24. Instead of applying for a search warrant, the officers decided to make contact
with the male 1 apartment 15 and their intent was to detain him prior to getting a search
warrant. TR: 28, 4-16.

In order to carry out their plan, the officers proceed to apartment 15 and then
knocked on the front door. SR1: 46; TR: 28, 12-13. An individual inside the apartment
responded, “Who 1sit.” SR1: 46. No other vocal response 1s given but the officers did
hear someone moving around inside the apartment as if someone was walking around SR1:
46. There 1s no sworn testimony or statement that the officers heard any noises to indicate
someone was destroying evidence inside the apartment. In short, the officers were trying to
create exigent circumstances where none existed at the time the officers forced entry into

Mr. Olmsted’s home.



Exigent circumstances will justify a warrantless entry into a home for the purpose of
either arrest or search. Payton v. New York, 445 U.S. 573, 590, 100 S.Ct. 1371, 1382.
Such circumstances exist when there 1s an emergency: a situation demanding immediate
attention with no time to obtain a warrant. Heumiller, 317 N.W.2d at 129 (citations
omitted). “A gauge for determining whether exigent circumstances existed 1s to ask
whether police officers, under the facts as they knew them at the time, would reasonably
have believed that a delay in procuring a search warrant would gravely endanger life, risk
destruction of evidence, or greatly enhance the likelihood of a suspect’s escape.” Max, 263
N.W.2d at 687; Meyer, 1998 S.D. 12 at 123-24, 587 N.W.2d at 724.

In the facts of this case, the evidence does not indicate the necessity for a
warrantless search. The State did not provide sufficient evidence that had the officers
sought a search warrant prior to their forced entry into the Defendant’s home, that there
had otherwise existed any grave danger to life, danger of destruction of evidence or that the
suspect inside the home would have fled. As such, the officer’s forced entry was
unreasonable. “If the officer is not executing a valid search warrant, a warrantless search
and seizure 1s unreasonable absent probable cause and exigent circumstances.” Swedlund
v. Foster, 2013 S.D. 8, { 42, 657 N.W.2d 39, 56. While the officers claimed probable
cause existed for a search, there certainly were not any exigent circumstances, and as such
the circuit court correctly dechined to find that the exigent circumstances exception apphed
and accordingly suppressed the evidence.

C. The Circuit Court correctly found Officer Jandt’s affidavit in support of
search warrant lacked probable cause.

Contrary to the State’s assertion in its brief (SB at 5), the circuit court correctly cited

and applied the correct legal standards when it reviewed the magistrate court’s finding of



probable cause. The circuit correctly applied this Court’s holding from Guthrie v. Weber,
2009 S.D. 42, [ 11, 767 N.W.2d 539, 543 that requires that a probable cause affidavit
“must provide the 1ssuing judge with a sufficient information to make a ‘common sense’
decision that there was a ‘fair probability’ the evidence would be found on the person or at
the place to be searched.” The circuit court also correctly quoted State v. Running Shield,
2015 S.D. 78,99, 871 N.W.2d 503, 506 for the legal proposition that, “[w]hat amount of
evidence 1s required to form probable cause 1s not a question susceptible to formulaic
solutions. Probable cause ‘s a fluid concept-turning on the assessment of probabilities in
particular contexts-not readily, or even usefully, reduced to a neat set of legal rules.””
Perhaps more importantly, the circuit court also properly considered and applied this
Court’s holding from Guthrie v. Weber, 2009 S.D. 42, 1 11, 767 N.W.2d 539, 543 where
this Court wrote, “In a claim that an affidavit for a search warrant lacked probable cause
[the Supreme Court of South Dakota] reviewl[s] the totality of the circumstances to
determine ‘if there was at least a ‘substantial basis’ for the 1ssuing judge to find probable
cause.” See, circuit court’s Memorandum of Decision on Defendant’s Motion to Suppress
at SR2: 118.

Additionally, the circuit court was careful to contain 1s review of the magistrate’s
decision regarding probable cause to the “four corners of the affidavit,” and cited State v.
Dubors, 2008 S.D. 15, 1 10, 746 N.W.2d 197, 202. The circuit court also gave “every
reasonable inference possible in support the [magistrate court’s| determination of probable
cause to support the warrant.” The circuit court granted this deference pursuant to this
Court’s holding in State v. Helland, 2005 S.D. 121, { 17, 707 N.W.2d 262, 269. See,

circuit court’s Memorandum of Decision on Defendant’s Motion to Suppress at SR2: 121.
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If the circuit court announced or applied “the wrong standard” as the State contends, the
State has failed to cite any authority contrary to that provided by the circuit court.

Turning to the circuit court’s analysis on this 1ssue, the circuit court focused on the
Fourth Amendment’s requirement that “there be nexus between the item to be seized and
the alleged criminal activity.” The circuit court noted that the information that Ms. Ostby
had been distributing methamphetamine was unconfirmed. The circuit court also found
that the baggy that tested presumptively positive for methamphetamine was found in the
common area of the apartment building and was therefore not tied of linked directly to
apartment 15. Additionally, the tip that Ms. Roberts provided about previously seeing
methamphetamine in the hallway was not confirmed by any scientific testing. Rather this
tip was merely something that Ms. Roberts suspected. The State did not provide any
evidence that Ms. Roberts had any form of traiming in the ability to confirm if a substance 1s
methamphetamine. The circuit court also found that the prior report of a person being
stopped with methamphetamine after being at apartment 15 was not directly hinked enough
or traceable to apartment 15. Id. 123.

The State recognizes that the circuit court “cited some of the appropriate
standards...” however, the State maintains that the “circuit court discredited the information
supporting the probable cause determination by viewing each piece in 1solation.” SB 13.
To the contrary, the circuit court obviously considered all of the evidence presented in
Officer Jandt’s affidavit together as the circuit court reviewed this evidence to determine if

the necessary nexus was present. Even though the circuit court reviewed each piece of

Y Guthrie v. Weber, 2009 S.D. 42 J 11, 767 N.W.2d 589, 548
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evidence, this does not mean that the circuit court reviewed each piece of evidence in
1solation.

The circuit court noted that the evidence that was contained 1n the affidavit was not
“traceable” or lacked a nexus to apartment 15. The circuit court noted that no law
enforcement officer had personally observed criminal activity traceable to apartment 15.
Perhaps if law enforcement had, the necessary link or nexus would have been established.
However, after a review of all of the information in the four corners of the affidavit, the
circuit court found that the necessary nexus to apartment 15 was lacking.

The circuit court also properly relied on this Court’s decision i State v. Snapfish,
2019 S.D. 49, { 26-27, 933 N.W.2d 1, 10 (internal citations omitted), where this Court
wrote,

[tlhe requirement that an officer have reasonable suspicion prior to a stop 1s

not abrogated simply because a third-party informant 1s convinced a crime

occurred. Tips must provide sufficient information to allow officers to

develop a reasonable suspicion that criminal activity 1s afoot. The stop may

be legal if the tip contains more than conclusory allegations and offers

specific and detailed allegations of criminal conduct, even if the officer does

not corroborate the criminal conduct before the seizure.

When an officer 1s not given an explicit and detailed description of alleged

wrongdoing, the officer must have some other reason to believe the

mformant’s conclusion is correct. The officer must confirm the tip through

personal observations of criminal activity, or in the alternative, be aware that

the tipster “has special training or experience relating to the conclusion at
1ssue.

In this case, Ms. Roberts’ tip that she had previously seen methamphetamine i the
apartment hallway was not something that law enforcement was able to observe firsthand.
She also did not have “special training or experience relating to the conclusion at issue.”
Perhaps more importantly, Ms. Roberts was not able to give information that was “explicit

and detained” as to connecting the suspected methamphetamine to apartment 15.



Although she claimed to have seen people coming and going from apartment 15, on its
own, this information 1s also not enough to support a belief that criminal activity 1s
occurring. State v. Tenold, 2019 S.D. 66, {17, 937 N.W.2d 6 (Court discussing
reasonable suspicion in the context of suspected drug activity at a hotel room).

D. The Exclusionary Rule should be applied to suppress the evidence.

The State in its brief argues that the search warrant 1ssued by the magistrate court
was not deficient, but even if it was, law enforcement’s search was conducted pursuant to
the officer’s good faith reliance on the search warrant. (SB 16).

The exclusionary rule was judicially created to “deter constitutional violations by
government officials.” State v. Running Shield, 2015 S.D. 78, { 7, 871N.W.2d 503 (quoting
State v. Sorensen, 2004 S.D. 108, 18, 688 N.W.2d 193, 196). This Court recognizes:
‘When the police exhibit “deliberate,” “reckless,” or “grossly negligent” disregard for
Fourth Amendment rights, the deterrent value of exclusion 1s strong and tends to outweigh
the resulting costs. But when the police act with an objectively “reasonable good-faith belief
that their conduct 1s lawful, or when their conduct involves only simple, “isolated”
negligence, the “deterrence rationale loses much of its force,” and exclusion cannot "pay its
way." Running Shield, 2015 S.D. 78, 7, 871 N.W.2d at 506 (quoting Davis v. United
States, 564 U.S. 229, 238, 131 S.Ct. 2419, 2427-28, (2011)).

The State should not be able to seek a good faith exception when Officer Jandt 1s
the one who created the need for the exception. Officer Jandt i1s the party who knew he
needed a search warrant to search the house; knew he was going to seek a search warrant
and had already determined he was going to apply for the search warrant prior to forcing

entry into the Defendants’ home. TR: 28, 4-16; TR:29, 22-24. Such behavior was reckless

13



and as such, the evidence seized should be suppression and no good faith exception
considered.

The circuit court did not enter any findings or legal conclusions on this point.
Apparently, the State did not propose any specific findings of fact or conclusions of law
related to the good faith exception. Therefore, if this Court 1s considering reversing on this
1ssue, the matter should be remanded to the circuit court with instructions to enter further
findings. The circuit court will be 1n a better position to review the evidence and to take
further testimony, if necessary, to determine if Officer Jandt was acting recklessly when he
mitially entered the apartment without a warrant.

Moreover, at least in the context of the expanded independent source doctrine, this
Court has noted that suppression of the evidence 1s still warranted when law enforcement
officers are prompted to obtain a search warrant by what they “observe during the mitial
[illegal] entry.” State v. Boll, 2002 S.D. 114, { 36, 651 N.W.2d 719. If the circuit court
were to find as a matter of fact that the officer’s sought to obtain the search warrant based
upon what they observed during their mitial illegal entry, such findings could well have an
mmpact on the application of the good faith exception.

CONCLUSION

The Appellees respectfully requests that the circuit court’s order suppressing the
evidence be upheld. Alternatively, if this Court is considering the application of the good
faith exception, the appellees request that this Court remand this matter to the circuit court

so that it can enter further findings related to this issue.
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ORDER: ‘GRANTING MOTION TO SBUPPRESS Page 1 of 1

STATE OF SOUTH DAKCTA ) IN CIRCUIT COURT
) 85,

COUNTY OF LAWRENCE ) : FOURTH JUDICIAL CIRCUIT
STATE OF SOUTH DAROTA, ) COURT FILE NO. CRI119-268

) . .

Plaintiff, R
C ) ORDER GRANTING DEFENDANT’S

v ) MOTION TO SUPFRESS

)
CARRLIE LYNN OSTBY, )

)

}

Defendant.
The Honorable Eric Strawn, Circuit Coust Judge, having reviewed the Defendant’s Motion
to Supi:mss, all briefs, and the arpuments of counsel; 11: is herehy, |
QORDERED that the Defendant’s Mouon o Suppress is granted.,
D;atcd this ____ day of November 2M1%.

BY THE COURT:
Signpd: $1/27/2018 1:31:47 PN

ATTEST:
CAROL LATUSECK

Cletk of Courts

5. TONISHA MUND

: 1
Filed on; 11/27/2019 LAWRENCE Cotnty, South Dakota 40CRI19-000268
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) 88.
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, . 40CRI19-000268
Plaintiff,
. MEMORANDUM OF DECISION ON
ve. . DEFENDANTSMOTIONTO
| = SUPPRESS .
CARRIE LYNN OSTBY,
Defendant.
MOTIONS SUMMARY

This rr_mtter having come for Motions Hearing on Defendant’s Motion Suppress
on September 10, 2019, the State having appeared represented by Lawrence County
Deputy State’s Attorney Brenda Harvey, Defendants appeairing personally and'with
counsel, Michelle Potts of Grey & Eisenbraun Prof. LLC, the Court baving heard
arguments of Counsel the State and Defends.ﬁt having' been afforded time to submnit
her regpect.ive brief and this Court having considered the briefs from both patties,
and good cause shfnwing, this Court issues its Memorandum of Decision. This
Memorandum of Decision is drafted pursuant to SDCL § 15-6-52(a).  This
Memorandum of Decision contains this Court’s Findings of Fact and Conclusions of
Law by reference and as if set out point by point. It is intended that any Finding of

Fact may be considered a Conclusion of Law if the context so warrants and vice versa.

- Page 112 -
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FACTUAL POSTURE

The foﬂowiﬁg information was included in Officer Jandt’s the probable cause
affidavit:

On March 20, 2019, Officer Erik Jandt of the Deadwood Police

Department arrived at 53 Dunlap Avenue in Deadwood, South Dakota

to respond to & report regarding a woman who found possible

methamphetamine in 4 community dryer.

_ The reporting party, later identified as Ariel Roberts, stated she watched a
male from apartment 15 take his clothes from the dryer prior to discovering a
substance in the machine.

Officer Jandt used a field test to confirm the substance was methamphetarﬁine.
Law enforcement knocked on the door of apartment 15. A male voice responded but
#id not answer the door, The front door was held shut with a knife. Police made entz:y
into the apartment and located Daﬁa Olmstad inside. The.rente; of the apartment,

- Defendant Carria .Ostby, was not present.

Police executed & search of the apartment to ensure no one else wae present
and then secured t-he apartment. Officers were only looking for people; thevefors,
there was no search for or mention of any illegal substances at the time.

Officer Jandt completed an Affidavit In Support of Request For Search
Warrant (State’s Exhibit 1), regarding Defendant Carrie Ostby and her residence at
53 Dunlap Avenue Apartment 15 in Deadwood, Soutk Dakote. Judge Chad Callahan.
signed an Amended Search Warrant (State's Exhibit 3) ons March 21, 2019, directing

Jaw enforcement to gearch 53 Dunlop Street Apartment 15 for illegal substances. The
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Search Warrant also called for law enforcement to obtain a urine sample from
Defendant Qstby and autharized a search of her vehicle.

Law enforcement officers executed the search waxrant on apartment 15 and
located numerous baggies containing a white crystal substance. This substance was
sent to the Rapid City Laboratory and tested positive for methamphetamine. The
search warrant was served on Defendant Ostby on March 22, 2b29 and 2 urine
sample was obtained from her. The urine sample tested presumptivély positive for
mathamphetamine.

Defendant Ostby was placed under arrest for ingestion of metha_mphetanﬁne.-
The urine Qample was later sent to the South Dakota Public Health Laboratory in
Pierre, South Dakota. The laboratory confirmed the sample tested positive for
methamphetamine.

| The probable cause affidavit expanded on law enforcement’s history with
apar_t:.mant. It stated the following:

Ariel Roberts informed Officer Jandt that she had discovered a bag of

what she believed to be methamphetamine on February 13, 2019 in the

hallway of the apartment complex.

Officer Jandt stated that he relied on “prior history possibly associated with
the residence” to support his decision to gain entry into the apartment. His purpose
was to “preventl] the Defendant from destroying evidence.” Officer Jandt knew that
Investigator James Olson was actively ﬁurking on a drug investigation on that
residence.

Ms. Roberts had reported to the police heavy iraffic in and out of apartment

15. On a previous occasion, Investigator Olson observed a male subject arrive at

3
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4 of 15 11/25/2018 1:42 PM CST LAWRENCE COUNTY ‘

Defendanf Ostby’s residence and go inside while his vehicle was running. This
‘individuzl left his car door open and was inside the residence for approximately 2
minutes. The individual was later stopped for a traffic violation and arrested for
posseseion of methamphetamine. Investigator Olson had also received unconfirmed
information that Qstby had been distributing methamphetamine.

ISSUES
1. Whether Officer Jandt’s probable cause affidavit contained sufficient

information to support a warrant authorizing the search of Defendant Ostby’s
apartment, :
2. Whether the cxigent circumstances exception to the warrant reguirement
authorized Officer Jandt to search the defendant’s home even if the probable
cause affidavit lacked sufficient information to support the warrant.
ANALYSIS
The Fourth Amendment of the United States Constitution and Article VI § 11
of the South Dakata Constitution protects individuals from unreasonable searches
and seizures. U.S. ConsT. AMEND IV and 5.D. CONST. ART. VI §11. “These provisions
guarantee an individual's right to personal security free from arbitrary law
enforcement interfevence.” State v. Bamirer, 5356 N.W.2d 847, 849 (8.D. 1996)
(citation omitted). “The ultimate touchstone of the Fourth Amendment is
‘regsonableness™ State v. Kaline, 2018 8.D. 54, 1 10, 915 N.W.2d 854, 857 {citations
omitted). “Reasonableness of a search depénds on balaneing the public’s interest in
preventing crime with the individual's right to be free from arbitrary and
unwarranted governmental intrusions into personél privalcy." State v, Smith, 2014
S.D. 50, § 15, 861 N.W.2d 719, 724. “A reviewing court must look to the totality of the

cireumstances to determine whether the officer had a particularized and objective

4
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basis for suspecting criminal activity.” Meyer, 2015 S.D. 64, 1 9, 868 N.W,2d 561, 665
(quoting Mohr, q 14, 841 N.W.2d at 444 (internal quotation omitted)).

I Warrantiess searches and the exigent circumsiances excep::;bn

“Constitutional challenges to a warrantless law enforcement search require a
two-step inquiry: first, factual questions on what the officers }mew or believed at the
time of the search and what action they tock in respouee; second, legal questions on
whether those actions were reasonable under the circumstances.” State v. Deneui,
2009 S.D. 99, § 14, 776 N.W.2d 221, 230. The second step requires an objective
analysis of reasonableness. fd. “A reviewing. court must look to the totality of the
circumstances to determine whether the officer had a particularized and objective
basis for suspecting criminal activity.” Meyer, 2015 8.1, 9, 868 N.W.2d at 566
(quoting Mokr, § 14, 841 N.W .24 at 444 (internal quotation omitted)). “It is well
settled that law enforcemeni ‘officers may draw on their own experience and
specialized training £o make interferences from and deductions about the cumulative
information available to them that might well elude an untrained person.” (hase,
2018 S.D. 70, 4 7 (quoting Mohr, 1 16, 841 N.W.2d at 445 (internal quotaﬁon
omitted). |

“'he  Fourth Amendment demonstrates " a ‘strong preference
for searches conducted pursuant to a warrant [1” State v. Walter, 2015 8.D. 37, 6,
864 N.W.2d 779, 781 (citations omitted), “Searches conducted outeide the judicial
process, without prior approval by judge or magistrate, are perse unreasonable under

the Fourth Amendmént." 1.8, CoNsT. AMEND. IV: State v. Kaline, 2018 8.D. 54, § 10,
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815 N.W.2d 854,'857. “In the absence of a warrant, a search is reasonable only if it
falls within a specific exception to the warrant requirement.” Siate v. Haline, 2018
B.D. 54, § 10, 915 N.W.2d 854, 857. Unless one of these exceptions applies,
“a search is unreasonable when the government trespasseﬁ into an area protected by
the Fourth Amendment wi.thout a warrant.” State v. Stanley, 2017 8.D. 32, § 11, 896
N.W.2d 869, 874. “The State must prove by a preponderance of the evidence that the
v&érrantless search satisfied an exception.” State v. Rogers, 2016 S.D. 83, ¥ 11, B87
N.W.2d 720, 723.

“The exigent circumstances exception is one of the well-delineated exceptions
to the warrant requirement.” Fischer, 2016 SD. 12, T 13, 876 N.W.2d at 46
(quoting Fierro, 2014 8.D. 62, § 17, 863 N.W.2d at 240). “Exigent circumstances exist
when a situation demands .immediate attention with no time to obtain
a warrant.” State v. Bowker, 2008 S.D. 61, 1 19, 754 N.W.2d 56, 63 (quoting State v.
Dillon, 2007 8.D. 77, § 18, 738 N.W.2d 57, 60). “The need to protect or preserve life
or avaid serious injury presents that kind of situation.” Jd. “In determining whether
exigent circumstapces exist!, Couri:s] ask, ‘[wlhether police officers, under the facts
as they knew them at the time, would reasonably have believed that delay in
procuring a search warrant would gravely endanger life, risk destruetion of evidence,
or g}reatly enhance the likelihood of a suspect's escape.” Dilfon, 2007 8.D. 77, Y 18,
738 N.W.2d at 60-61 {quoting State v. Hess, 2004 S.D. 60, | 25, 680 N.W.2d 314,
325). Courts consider “jl'.he facte as perceived by the 'police at the time of entry, not as

subsequently uncovered.” State v. Mayer, 1998 8.1D. 122, | 23, 587 N.W.2d 719, 724.
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“For this exception to apply, law enforcement officers must possess probable cause
that the premises to be searched contains the sought-after evidence or suspects.”

State v. Deaeur, 2009 S.D. 99, 1 15, 7756 N.W.2d 221, 230.

£ Sufficiency of evidence neCesSALy in a probable cause affidavit to obtain
& search warrant

When used to obtain a warrant, a probable cause affidavit "“must provide the
issuing ]udge with sufflcmnt information to make “a ‘tommon senae decision that
there was a ‘fair proba‘mhty’ the evidence would be found on the persons or at the
place to be sesrched.” Guithrie v.- Weber, 2009 8.D. 42, § 11, 767 N.W.2d 639, 543

~ {citations and quotations omitted). ‘;VVhat amount of evidence is required to form
probable cause is not a question susceptible to formulaie solﬁtions‘ Probable cause ‘is
a fluid concept~~turning on the assessment of probabilities in particular contexta—
not readily, or even usefully, reduced to a neat set of legal rules.” State v. Rumng
Shield, 2016 SD 78, 9 9, 871 N.W.2d 503, 506. “In a claim that an affidavit for a
search warrant lacked probable cause, {the SBouth Dakota Supreme Court) reviewls)
the totality of the circumstances to determine f there was at least 2 ‘substantial
basis' for the issuing judge to find probable cause,” Guéhrie v. Weber, 2009 5D.42, 9
11, 767 N.W.2d 539, 543 (citing State v. Jackson, 2000 8D 113, 1 8, 616 N.W.2d 412,
418 (citation omitted).

“The Fourth Amendment requires that there be a ne:;:us between the item to
be seized and the alleged criminal activity.” Jd. “On review, [the South Dakota
Supreme Court is] limited to an examination of the facts as contained within the four

corners of the affidavit. Furthermore, {the Supreme Court] reviewls] the issuing
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court's probable cause determination independently of any conclusion reached by the

| judge in the suppression hearing.” State v. Dubois, 2008 8.D. 15, 1 10, 746 N.-W.2d
197, 202. “Reasonable inferences may be drawn from the information in the affidavit.”
State v. Raveydts, 2004 8.D. 134, § 9, 691 N.W.2d 290; 208. “Furthefmore, [the South
Dakota Supreme Court] will draw every reasonable inference possible in support bf
the issuing court's determination of probable cause to support the warrant.” Séate v.
Helland, 2005 8.D. 121, 1 17, 707 N.W.2d 262, 269 (citations omitted).

Officers may rely on tips from informants when conducting investigations.
Hewever, “It)ips musat provide sufficient information to aﬁow officers to develop a
reasoriable suspicion that crirﬁinal activity is afoot.” State v. Sharpfish, 2019 8.D.
49,9 26, 938 N.IW.zd 1, 10. 'I‘When an officer is not given an ‘explicit and detailed
description of alleged wrongdoing,’ the officer must have gome other reason to
believe the informant’s conclusion is correct.” 14 (criting Stats v. Stanage, 7 11, 893
N.W.2d at 526 (quoting Navarefte, 572 U.S. at 399, 134 8. Ct. at 1689))). 'f'he officer
must confirm the tip through personal observations of criminal activity, or in the
alternative, be aware that the tipster “has special 1;r:;1inintl,~=,r or experience relating to
the conclusion at issue.” Id, (Stan&ée, 9 11, 893 N.W.24 at 527).

In State v. Sharpfish, an officer received a tip concerning an intoxicated driver.
The ofﬁcér was informed that the individual was a Native Américan male, about six
feet tall,. 180 pounds, wearing jeans and a t-shirt, He was informed that this
individual was driving = blue minivan northbound in the Baken Park parking lot

towards the Corner Pantry gas station in Rapid City. 2019 8.D. 49, 1 2, 933 N.wW.2d

. = Page 119 -
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1, 5. The officer was not told the reporting party’s identity or provided information
regarding why the reporting party believed the driver to be intoxicated. /2. The officer
witness;ad the blue mﬁ:ivan driving through the parking lot and watched it come to a
stop at a gas station pump. The officer did not witness any erratic driving or traffic
violationé. The officer conducted a field sobriety test and concluded that the driver
was mthmated ’{he def;nda.nt meve:é to suppress the evidence obtaingd as a reault
of his encqun?er with th’,e officer ﬁtagn}g tl,at “he W&s Aot conitacted and cietamg’d :
bamedr ori reasom:blé %us:nm:m and therefore the stop was a violation of his Fourth
Axpendme;t n;lghé.a nz?m 8. D 49, 1} 7,933 N.W.2d 1, 5.

: T]le South Dakot.a ?uprexpe Court held that t.he officer had developed

&
reasouab]a suspn%mg:l 'pngor 2] eng(tgmg with the defendant. However, it concluded

E

! 4
th?.t. thegof?cer “dfldlnmt h,aw; a reaéonable suspicion of criminal activity just from the
tlp alone.” 2019 S.1. 49, 1[ 28 933 N.W.2d1,11. In support of this determination, the
Supreme Court stated that the officer “did not receive a detailed and explicit
description of the wrongdoing to support the basis of the informant’s conclusion that
Sharpfish was driving while intoxicated. Nor did he receive any information
regarding the identity of the informant or any speciali_zed training or experience the
informant had regarding his or her conclusion that Bharpfish was intoxieated.”
Sharpfish, 2019 S.D. 49, ] 28, 983 N.W.2d 1, 10-11. Finally, the officer “did not
independently observe Sharpfish driving erratically though the parking lot or |

committing any traffic violations.” /d.

- Page 120 -
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STANDARD OF REVIEW
The South Dakota Supreme Court “reviewls] the [trial]l court's grant or denial

of a motion to suppress involving an alleged violation of a constitutionally protscted
right under the de novo standard of review.” State v. Sharpflsh, 2019 S.D. 49, 1] 23,

933 N.W.2d 1, 9 (citing State v. Fierro, 2014 5.D. 62, § 12, 868 N.W.2d 286, 238
{citations omitted)), “[Flindings of fact eve reviewed under the clearly erroneous
standardl})” Jd, at 2019 S.D. 1:23, 933 N.W.2d at 10 {citations omitted). However, the
application of the facts to the law is subject to de novo feview. Id |

OPINION

1. Officer Jandt did not have enough information to establish probable cause
based on the facts contained within the four corners of the affidavit in support
of the search warrant.

The State argues that Officer Jandt's affidavit ﬁontained sufficient information
to support the warrant to search th;e Defendant Ostby’s apartment. Specifically, it
contends that several tips from an informant, Ariel Roberts, coupled with information
gathered by law enforcement pursuant to an on-going investigation of apartment 16
gstabliahed probable cause.

An examiﬁation of the facts as contained within the affidavit must be confined
ko the four corners of the affidavit.” State v. Dubpis, 2008 8.D. 15, 7 10, 746 N.-W.2d
197, 202. “Reasonable infereﬁces may be drawn from the information in the affidavit.”
State v. Raveydts, 2004 8.D. 134, 1 9, 691 N.W.2d 290, 293, The South Dakota
Supreme Court “will draw every reasonable inference possible in support of the
issuing court's determination of probable cause to support the warrant.” Séate v.

Helland, 2005 8.D. 121, § 17, 707 N.W.2d 262, 262 (citations omitted).

10
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Officer Jandi's probable cauée affidavit stated that Ms. Roberts watched a
male from apartment 15 take his clothes from a community dryer. Afterwards, she
discovered a substance that field tested positive for methamphetamine. On a previous
oceasion, Ms. Roberts reported that she discovered a bag of a substance ghe believed
to be methamphetamine in the hallway of the apartment complex. Ms. Roberts also
reported heﬁvy traffic in and out of apartment 15.

Officers may ljely on tips from informants when conducting investigations.
However, “[tlips must provide sufficient information to allow officers to developa
reasonable suspicion that eriminal activity is afoot.” State v. Sharpfish, 2019 S.D.
49, § 26, 933 N.W.2d 1, 10. “ When an officer 15 not given an ‘explicit and detailed
description of alleged wrongdoing, _’t;be officer must have some other reason o
believe the infaormant’s conclusion is correct” Id, (citing State v. Stanage, | 11, 893
N.W.2d at 528 {quoting Nz Varétte, 572 U.8, at 399, 134 8. Ct. af 1889) (emphasis
added)). The officer must confirm the tip through péraonal observations of criminal
activity, orin f,he alternative, be aware that the tipster “has special training or
experience relating to the conclusion at issue.” Jd. (Stanage, 1 11, 893 N.W.2d at
527, |

The affidavit described Investigator .Jﬁmes Qlson’s obse;rvs;tions of apartment
16 provided that the investigator witnessed a male subject arrive at the residence
and go ingide while iu‘a vehicle was running. This individual left his car door open
and remained in the apartment f.or approximately _two minutes. He was later stopped

for a traffic violation and arrested for possession of methamphetamine. In addition,

11
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Investigator Olecn }‘md received unconfirmed information that Defendant Ostby had
been distributing methamphetamine. |
. The State does not allege that Ms. Roberts has special training or experience

related to the _identification or detection of methamphéta:rﬁne nse. Thgrefore, t.o rely
on hertip to e'stab!ish probable cause, law enforcement must confirm the information
through personal observations of criminal activity. In the present casé, neither
Officer Jandt or Investigator Olson personally observed criminal activity traceable to
apartment 15. The fact that investigator observed an individual entering the
apartment who was later arrested with methamphetamine is insufficient to connect
the drug possession to the apartment.- Further, law enforcement was not present
when Ms. Roberts d.iscqvered the methamphetamine in the hallway or in the dryer.
Based on these facts, this Court holds that the evidence cbntained in the affidavit was
insufficient to establish probable cause to search Defeﬁdant Ostby's apartment,

9. The State failed to establish by a preponderance of the evidence that Officer

Jandt had sufficient information to circamvent the warrant reqmrement under e
the extrinsic.eyidence exception. T

The State argues that Ofﬁcer Jandt wag antltled to search the defer!dant’
apartment regardless of the su:lﬁcmncy of lus probable cause affidavit. To suppnrt. of
thls ammon, 11'. c;,t.ea tu the exlgent clrcumstanqea exceptmn to the warrant |

) reqmrernent Thia exneptmn allaws fcm warrantleas seamhes and seizures wben B
altuatwn demaftds 1mmedmte attenuon w:th no nme to ahtam 4 wa::rant " S’tate v,
Bawker 2008 s D. 61, 1 ig, 754 N.W.2d 56, 63 (quotlng State v. .D.dfan 2007 0. 77,
q 18, 738 N.W.2d 57, 60).“In determining whether exigent circumstances existl,

Courts) ask, ‘[wlhether police officers, under the facts as they knew them at the time,
12
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would reasonably have believed that delay in procuring a search warrant would
| gravely endanger life; risk destruction of evidence, or greatly enhance the likelihood
of a suspect's escape.” Dillon, 2007 8.D. 77, 1 18, 738 N.W.2d at 60-61 (quoting State
v. Hess, 2004 8.D. 60, § 25, 680 N,W.2d 314, 325). Courts consider “the facts as
perceived by the police at the time of entry, not as subsequently uncovered.” State v.
Meyer, 1998 3.1, 122, ] 23, 587 N.W.2d 719, 724.

The State argues that Officer Jandt “had concerns that the male, later
identified as Defendant .Olmsted, may try tb leave the area” and/or destroy evidence
if law enforcement did not immediately act on the Ma. Robt;rt’a tip. State’s Briaf in
Opposition to Defendant’s Motion to Suppress at 2. However, it is impertant to note
that the exigent circumstances exeaption to the warrant requirement requires that
“Jaw enforcement officers (] possess probable cause that the premises to be searched
contains the sought-after evidence or suspeets.” State v. Deneus, 2009 S.D. 99, ¥ 15,

' 775. N.w.z2d 221, 230. Here, Ofﬁcei' Jandt's affidavit demonstrates thai law
enforcement did not have the information it needed to establish probable cause to
search the defendant's home. Based on the South ]jakota Supremé' Court’s holding
Deneui and this Court’s holding on issue one, the State has failed to establish by a
preponderance of the evidence the requirements of the exigent circumstances
exception, See State v. Hogers, 2018 8.D. 83, § 11, 887 N.W.2d 720, 723 (stating that
the burden of proof required to establish the existence of a warrant exception is a

preponderance of the evidence), The State does not cite any other exception to the

13
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warrant requirement that would render permissible Officer Jandt's warrantless

search of the defendant’s apartment.

CONCLUSION

After considering all briefs and arguments of counsel, this Court concludes that

the State has not met its burden in demonstrating that Officer Jandti had sufficient
information to circumveﬁt the warrani’. requirement under the extrinsic evidence
exception. This Court fu;-ther concludes that Officer Jandt did not have enough
information to establish probable cause based on the facts contained within the four
corners of the affidavit in support of the ssarch warrant. Therefore, the Defendant’s
Motion to Suppress is herehy GRANTED. The Defendant shall prepare a propased

order.

. .
Dated this 02 ) __ day of November, 2019/’

BY THE ¢

‘} F

ud? Erfc J. Strawn
t. Court Judge

EST '
Mﬁij‘u&
Clerk of Courts

B

Depuly Olerk of Courts
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STATE OF SOUTH DAKOTA ) ' IN CIRCUIT COURT
)SS. FOURTH JUDICIAL CIRCUIT
COUNTY OF LAWRENCE ) FILE NO. 40CRI 18-258
STATE OF SOUTH DAKOTA, )
) ORDER ON DEFENDANT’S
Plaintiff, ) MOTION TO SUPPRESS EVIDENCE
)
V8. )
)
DANA OLMSTED, )
)
Dafendant. )

THIS MATTER having come before this Court for hearing on the 10th day of
September, 2019 on the Defendant's Motion tc Suppress Evidence; the State appearing
by and through Lawrence County Deputy State’s Attorney, Brenda Harvey; the
Defendant appearing personally and by and through his legal counsel, Rena M.
Hymans; being fully apprised in the premises and good cause appearing, it is hereby

FCUND that all factual findings referenced in this Court's Novernber 25, 2019,
Memgorandum Decision are hereby adopted and incorpofated; and it is further

CONCLUDER that all legal conclusians referenced in this Court's November 25,
2019, Memorandum Declgion are hereby adopted and incorporated by this reference,
and it Is hereby

ORDERED that the Defendant's Motion to Suppress Evidence is hereby granted.

BY THE COURT:
. . GAROL LATUSEGK,C
Attest: LERK d: 12/19/2019 11:00:46 AM

pMund, Tonhisha
Cletk/Deputy

Filed on: 12/19/2019 LAWRENCE - County, South Dakota 40CRI18-000258
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) S8.
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, 40CRI19-000268
Plaintiff, |
. MEMORANDUM OF DECISION ON

va. . DEFENDANT'S MOTIONTO

- SUPPRESS
DANA OLMSTED,

Defendant.
MOTIONE SUMMARY

This matter having come for Motions Hearing on Defendant’s Motion Suppress
on Beptember 10, 2019, the State having appeared represented by Lawrence County
Deputy State’s Attorney Brenda Harvey, Defendant appearing personally and with
counsel, Rena Hymans, the Court having heard arguments of Counsel the State and
Defendant having been afforded time to submit her respective brief and this Court
hﬁving considered the briefs from both parties, and good cause showing, this Court
issues its Memorandum of Decision. This Memorandum of Decision is drafted
pursuant to SDCL § 15-6-52(a). This Memorandum of Decision contains this Court’s
Findings of Fact and Conclusions of Law by reference and as if set out point by point.
It is intended that any Finding of Fact may be considered a Conclusion of Law if the

context so warrants and vice versa.
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FACTUAL POSTURE

The following information was included in Officer J andt’s the probable cause
affidavit: |

On March 20, 2019, Officer Erik Jandt of the Deédwood Police

Department arrived at 53 Dunlap Avenue in Deadwood, South Dakota

to respond to a report regarding a woman who found possible

methamphetamine in a community dryer.

The reporting party, later iden‘tiﬁed as Ariel Roberts, stated she watched a

. male from apartment 15 take his clothes from the dryer prior to discovering a

substance in the mﬁchinel. | |

Officer Jandt uéed a field test to confirm the substance was methamphetamiﬁe.
Law enforcement knocked on the door of é.partment 16. A male voice reapunde;l but

- did not answer. the door. The front door was held shut with a km'fe. Police made entry

into the apartmerit and loc;a.ted Dana Olmsted inside. The renter of the apartment,
Defendant Carrie Ostby, was not present. Law enforcement didn’t request a warrant
before making contact or entering the apartment.

After entering the apartment and securing Olmsted, law enforcement executed
'a gearch of the apartment to ensure no.one else was present and then secured the
apartment. Officers were only looking for peoplei therefore, there was no search for
or mention of any illegal subatances at the time.

Officer Jandt completed an Affidavit In Support of Request For Search
Warrant (State’s Exhibit 1), regarding Defendant Carrie Ostby and her residence at

53 Dunlap Avenue Apartment 15 in Deadwood, South Dakota. Judge Chad Callahan

signed an Amended Search Warrant (State’s Exhibit 3) on March 21, 2019, directing

2
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law enforcement to search 53 Dunlop Street Apartment 15 for illegal substances. The
Search Warrant alsc called for law enforcement to obtain a urine sample from
Defendant Ostby and authorized a search of her vehicle. Defendant Olmste& was
previously detained and booked for possession of a controlled substance.

Law ent‘orceﬁwnt officers executed the search warrant on apartment 15 and
located numerous baggies containing a white crystal substance. This substance was
sent to the Rapid City Laboratory and tested positive for methamphetamine. The
search warrant was served on Defendant Osﬁby on March 22, 2029 and a urine ,
sample was obtained from her, The urine sample tested presumptively positive for
methamphetamine.

Defendant Osthy was placed under arrest for ingestion of methamphetamine.
The urine sample was later sent to the South Dakota Public Health Laboratory in
Pierre, South Dakota, The laboratory confirmed the sample tested positive for
methamphetamine.

The probable cause affidavit expanded on law enforcement’s history with
apartment. It stated the following:

Ariel Roberts informed Officer Jandt that she had discovered a bag of

“what she believed to be methamphetamine on February 13, 201%in the
hallway of the apartment complex.

Officer Jandt stated that he relied on "prior history possibly associated with
the residence” to support his decision to gain entry into the apartment. His purpose

was to “prevent[} the Defendant from destroying evidence.” Officer Jandt knew that
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Investigator James Qlson was actively working on a drug investigation on that

residence.

Ma, Roberts had reported to the police heﬁvy traffic in and out of apartment
15. On a previous occasion, Investigator Olson observed a male subject arrive at
Defendant Ostby’s residence and go inside while his vehicle was running. This
individual left his car door open and was inside the residence for approximately 2
minutes. The individual was later stopped for a traffic violation and arrested for
possession of methamphetamine. Investigator Olson had. also received unconfirmed

information that Ostby had been distributing methamphetamine.

ISSUES
1, Whether Officer Jandt’s probable cause affidavit contained sufficient
information to support a warrant authorizing the search of Defendant Ostby's
apartment.
2. Whether the exigent circumstances exception to the warrant requirement

authorized Officer Jandt to search the defendant’s home even if the probable
cause affidavit lacked sufficient information to support the warrant.

| ANALYS]S
The analysis provided in the Memorandum of Oﬁinion relating to Ostby is
hereby incorporated as the identification and subsequent. apprehension of Olmsted
was premised upon the entry of Ostby's apartment which Olmg’_ced was a gu_est.
Thé Fourth Amendment of the United States Constitution and Article VI § 11
of the South Dakota Constittiﬁoq protects individuals from unreasonable searches

and seizures. U.S. CONST. AMEND IV and S.D. ConsT, ART. VI §11. “These provisions -

4
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guarantee an individual's right to personal securily free from arbitrary law
enforcement interference.” State v. Ramirez, 535 N.W.2d 847, 849 (S8.D. 1996)
(citation omitted). “The ultimate touchstone of the Fourth Amendment is
‘veasonableness™ State v, Kaline, 2018 8.D. 54, § 10, 815 N.W.2d 854, 857 (citations
omitted), “Reasonableness of a search depends on balancing the ﬁublic's interest in
preventing crime with the individuals right to be froe from arbitrary and
- unwarranted governmental intrusions into personal privacy.” State v.-Smith; 2014
S.D. 50,9 15, 851 N.W_.2d 719, 724, “Ayeviewing coﬁrt must look to the totality of the
circumstances to determine whetﬂer the officer had a particularized and objective
basis for suspecting criminal activity.” Meyer, 2015 S.D. 64, 1 9, 868 N.W.24 561, 566
(quoting Mohr, 114, 841 N.W.2d at 444 (internal quotatioﬁ omitted)).
I Warrantless searches and the exigent circumstances exception
“Constitutional challenges to a warrantless law enforcement search require a
twostep inquiry: first, factual questions on what_ the officers knew or believed at the
time of the. search and what action they took in response; second, legal guestions on
whether those actions were reasonable under the Igircumstames.’f State v. Deneus,
2009 S.D. 99, § 14, 775 N.W.2d 221, 280. The second step requires an objective
analysis of reasonableness. Jd. “A reviewing court must look to the totality of the
circumstances to det;!rmine whether the officer had a particularized and objective
basis for suspecting eriminal activit';y.”’ Mevyer, 2015 8.D. § 9, 868 N.W.2d ;at 565
(quoting Mohr, § 14, 841 N.W.2d at 444 (internal quotation omitted)). “Tt is well

settled that law enforcement ‘officers may draw on their own experience and
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specialized training to make interferences from and deductions about the cumulative
information available to them that might well elude an untrained person.” Chase,
2018 8. 70, 1 7 (quoting Modz; Y 16, 841 N.W.2d at 445 (internal quotation
omitted)), | |
“The . Fourth Amendment demonstrates | a ‘strong  preference
for searches conducted pursuant to a warrant [1” State v. Walter, 2016 8.D. 37, 1 6,
864 N.W.2d 779, 781 (citations omitted). “Searches conducted outside the judicieﬁ
process, without prior approval by judge or magistrate, are per seunreasonable under
the Fourth Amendment.” U.S, CONST. AMEND. IV; State v. Kaline, 2018 $.D. 54, 1 10,
915 N.W.2d 854, B57. “In the absence of a warrant, a search is reasonable only if it
falls within a specific exception to the warrant requirement.” State v. Kaline, 2018
SD. 54, § 10, 915 N.W.2d 854, 857. Unless one of these exceptions applies,
“q search 18 unrea-sunable when the government trespasses into an areza protected by
the Fourth Amendment without a warrant.” State v. Stanley, 2017 8.D. 82, 1 11, 896
N.W.2d 668, 674. “The State must prove by a preponderance of the evidence that the
warrantless search satisfied an exception.” State v. Rogers, 2016 8.D. 83, ¥ 11, 887
N.W.2d 720, 723..
“The exigent circumstances exception is one of the well-delineated exceptions
to the warrant requirement.” Fischer, 2016 8.D. 12, § 13, 875 N.W.Zd_. at 45
(quoting Fierro, 2014 8.D. 62, 4 17, 863 N.W.ﬁd at 240). “Exigent circumstances exist
when & situation demands immediate attention with no time to obtain

a warrant” State v, Bowker, 2008 8.D. 61, § 19, 764 N.W.2d 56, 63 (quoting State v.
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Dillen, 2007 .S.D. 77, 9 18, 738 N.W.2d 57, 60). “The need to protect or preserve life
or aﬂroid serious injury presenté that kind of situation.” /2, “In determining whether
exigent circumstances exist[, Courts] ask, ‘(wlhether police officers, under the facts
as they knew them at the time, would reasonably have believed that delay in
procuring a search warrant would gravely endanger life, risk destruction of evidence,
or greatly enhance the likelihood of a sﬁspect'a escape.” Dillon, 2007 8.D. 77, 1 18,
738 N.W.Zd' at B0-81 (quoting State v. Hess, 2004 S.D. 60, § 25, 680 N.W.2d 314,
825). Courts consider “the facts as perceived by the police at the time of entry, not as
subsequently uncovered.” State v. Meyer, 1998 5.D. 122, 1 23, 587 N.W.2d 719, 724.

. “Far this exception to apply, law enforcement officers must possess pfobable cause
that the premises to be searched contains the sought-after evideﬂoe or susl;ects."
State v. Deneui, 2009 8.D, 99, § 15, 776 N.W.2d 221, 230,

i, Sufficiency of eviderice necessary in a probable cause afifidavit to obtain
a search warrant

When used to obtain a warrant, a probable cause affidavit “must proﬁde the
issuing judge with-sufficient informaticn to make “a ‘common sense’ decision that
there was a ‘fair' probability’ the evidence would be found on the persons or at the
plgce to be searched.” Guthrie v. Weber, 2009 8.D. 42, 1 11, 767 N.W.2d 539, 543
{citations and guotations omitted). “What amount of evidence is required to form
probable cause is not a question susceptible to formulaic solutions, Probable cause s
a fluid concept—+turning on the assessment of probabilities in particular contexts—
not readily, or even usefully, reduced to a neat set of legal rules.” State v. Running

Shield, 2015 S.D. 78, § 9, 871 N.W.2d 503, 508. “In a claim that an affidavit for a
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search warrant lacked probable cause, [the South Dakota Supreme Court] reviewls]
the totality of the circumstances to determine 'if there was s.at least a ‘substantial
basig' for the issuing judge to find probable cause.” Guéhrie v. Weber, 2009 8.1 42,4
11, 767 N.W.2d 539, 543 (citing State v. Jackson, 2000 SD 113, | &, 616 N.W.2d 412,
416 (citation omitted). ' |

“The Fourth Amendment requires that there be a nexus between the item to
be seized and the alleged criminal activity.” Jd. “On review, [the South Dakota
Sﬁpreme Court iz} limited to an examination of the facts as contained within the four
corners of the affidavit. Furthermare, [the Supreme Court] reviewls] the issuing
court's probable cause determination independently of any conélusion reached by the
judge in the suppression hearing.” .State v. Dubois, 2008 8.D. 15, § 10, 746 N.W.2d
1987, 202. “Reasonable inferences may be drawn from the information in the affidavit.”
State v. Raveydts, 2004 8.D. 134, 1 9, 891 N.W.2d 290, 293. “Furthermore, [the South
Dakota Supreme Court] will draw évery reasonable inference possible in support of
the issuing court's determination of probable cause to support the warrant.” State v.
Helland, 2005 S.D. 121, § 17, 707 N.W.2d 262, 269 (citations omitted).

Officers may rely on tips from jnformants when conducting investigations.
However, “[tlips must provide sufficient information to allow officers to develop a
reasonable suspicion that criminal activity is afoot.” State v. Sharpfish, 2019 -S'D',
49, Y 26, 933 N.W.2d 1, 10. “When an officer is not given an ‘explicit and detailed

| deécription of alleged wrongdoing,’ the officer must have some other reason to

believe the informant’s conclusion is correct.” Jd. (citing State v. Stanage, Y 11, 893
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N.W.24 at 528 (quoting Navarette, 572 US at 399, 134 8. Ct. at 1689))), The officer
must confirm the tip through personal observations of criminal activity, or in the
alternative, be aware that the tipster “has special training or experience relating to
the conclusion at issue.” Jd (Stanage, | 11, 893 N.W.2d at 527).

| In State v, Sharpfish, an officer received 4 tip concerning an intoxicated driver.
The officer was informed that the individual was a Native American mals, about six
feet tall, 180 pounds, wearing jeans and a t-shirt. He was informed that this
individual was driving a blue minivan northbound in the Baken Park parking lot
towarde the Corner Pantry gas station in Rapid City. 2019 8.D. 49, 1 2, 933 N.W.2d
1, 5. The officer was not told the reporting party’s identity or proﬁdad information
regarding why the reporting party believed the driver to be intoxicated. Jd. The officer
witnassed the blue minivan driving through the parking lot and watched it come to a
stop at a gas station pump. The officer did not witness any erratic driving or ﬁaiﬁc

' violaﬁons. The officer conducted a field sobriety fest and concluded that the driver
was intoxicated. The defendant moved to suppress the evidence obtained as a result
of his eneounter with th;a officer, stating that “he waa not contacted and detained
based on reasonable suspicion” and therefore the stop was a viclation of his Fourth
Amendment rights. 2019 8.D. 49,9 7, 933 N.W.2d 1, 5.

The South Dakota Supreme Court held that the officer had developed

reasonsble suspicion prior to engaging with the defendant. However, it concluded
that the officer “did not have a reasonable suspicion of criminal acﬁvity just from the

tip alone.” 2019 8.D. 49, 1 28, 983 N.-W.2d 1, 11. In support of this determination, the
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7

Supreme Court stated that the qfficer “did not receive a detailed and explicit
description of the wrongdoing to support the basis of the informant’s conclusion that
‘Sharpﬁsh was driving while intoxicated. Nor did he receive any information
regarding the identity of the {nformant or any specialized training or experience the

- informant had regarding his or her ooﬁclusion \f,hat Sharpfish was infoxicated.”
Sharpfish, 2019 S.D. 49, 28, 933 N.W.2d 1, 10-11. Finally, the officer “did not
independently observe Sharpfish driving erratically though the parking lot or
oémmit.ting any traffic violations.” Jd.

STANDARD OF REVIEW
The South Dakota Supreme Court “review[s] the [triel] court’s grant or denial

of a motion to suppress imvolving an alieged violaﬁon of 2 constitutionally protected
right under the de nove standard of review.” Stafe v. Sharpfisé, 2019 8.D. 49, 1 23,
933 N.W.2d 1, 9 (citing State v, Fierro, 2014 8.D. 82, 1 12, 853 N.W.2d 235, 239
(citations omitted)). “[Flindings of fact are reviewed under the clearly erroneous
standard[]” /d, at 2019 8.D. Y 28, 933 NI.W.2d at 10 {citations omitted). However, the

application of the facts to the law is subject to de novo review. Jd.

QPINION

1. Officer Jandt did not have enough information to establish probable cause
based on the facts contained within the four corners of the affidavit in support
of the search warrant.

The State argues that Officer Jandt’s affidavit contained sufficient information
to support the warrant to search the Defendant Ostby’s apartment. Specifically, it

contends that several tips from an informant, Ariel Roberts, coupled with information
10
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gathered by law enforcement pursuant to an on-going investigation of apartment 15
established probable cause. '

'An examination of the facts as contained within the affidavit must be confined
to the four corners of the affidevit.” State v. Dubats, 2008 S.D. 15, T 10, 746 N.W.2d
197, 202, “Reasonable inferences m&;}r be drawn from the information in the aﬂidaﬁt.”
State v. Raveydts, 2004 S.D. 134, § 9, 691 N.W.2d 290, 293. The South Dakota
Supreme Court “will draw évery reasonable inference poésible in support of the
issuing court'’s deteymination pf probable cause to support the warrant.” Staie v.
Helland, 2005 S.D. 121, 1 17, 707 N.W.2d 262, 269 (citations omitted).

Officer Jandt's probable cause affidavit stated that Ms. Roberts watched a
male from apartment 15 take his clothes from a community dryser. Afterweards, she
discovered a substance that field tested positive for methamphetamine. On a previous
ocﬁasion, Ms. Roberts reported that she discovered a bag of a substance she believed |
to be methamphetamine in the hallway of the apartment complexz, Ms. Roberts also
reported heavy traffic in and out of apartment 15.

Officers majr rely on tips from informants when conducting investigations. -
However, "[t]ipé must provide sufficient information to allow officers to develop a
reasonable suspicion that criminal activity is afoot.” State v. Sharpfish, 2019 S.D.
49, Y 26, 983 N.W.2d 1, 10, “When an officer 13 not gz'veﬁ an ‘explicit and detailed
description of alleged wrongdoing,’ the officer must have some other reason to
believe the informant’s conclusion is ;:'ozrec't." Id. (eiting State v. Stanage, 111, 893

N.W.2d at 526 (quoting Navarette, 572 U.S, at 899, 134 8. Ct. at 1689) (emphasis

11
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added)). The officer must confirm the tip through personal cbservations of criminal
activity, or in the alternative, be aware that the tipster “has special training or
experience relating to the conclusion at issue.” Jd. (Stanage 1 11, 893 N.W.2d at
527).

The affidavit described Investigator James Oison’s observations of apartment
15 provided that the investigator witnessed a male subject ar_rive at the residence
and go inside while his vehicle was running. This individual left his car door open
and remained in the apartment for approximately two minutes, He was later stopped

- for a traffic violation and arrested for possession of methamphstamine, In acidition,
Investigator Dlsoh had received unconfirmed information that Defendant Ostby had
been distributing methamphetamine.

The State does not allege that Ms. Roberta has special training or experience
related to the identification or detection of methamphetamine use. Therefore, to rely
on her tip to establish probablé cause, law enforcement must confirm the information
through personal observations of criminal activity. In the present case, neither
Officer Jandt or Investigator Olson personally observed criminal activity traceable to
apartment 15, The fact that investigator observed an individual entering the
apartment who was later arrested with inethamphetamine is insufficient to connect
the drug possession to the apartment. Further, law enforcement was not present
when Ms. Roberts discovered the methamphetamine in the hallway or in the dryer,
Based on these facts, this Court holds that the evidence contained in the affidavit was

insufficient to establish probable cause to search Defendant Ostby’s apartment.

12
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2. The State failed to establish by a preponderance of the evidence that Officer
Jandt had sufficient information to circumvent the warrant requirement under
the extrinsic evidence exception.

The State argues that Officer Jandt was entitled to search the defendant’s
apartment regardless of the sufficiency of his probable cause affidavit. 'I‘ﬁ support of
thie assertion, it cites to the exigent circumstances exception tn the warrant
requirement. This exception allows for warrantless searciles and seizures when “a
situation demands immediate attention with no time to obtain a warrant.” State v.
Bowier, 2008 8.D. 61, § 19, 754 N.W.2d 58, 63 (quoting State v, Dillon, 2007 S.D. 77,
9 18, 738 N.w.2d 57, 60). “In determining whether exigent circumstances exist,

- Courts| ask, Iwlhether police officers, under the facts as they knew them at the time,
would reasonably have believ.ed that delay in procuring a search warrant would
gravely endanger life, risk destmctiop of evidence, or greatly enhance the likelihood
of a suspect's escape.” Dilon, 2007 S.D. 77, Y 18, 788 N.W.2d at 80-61 (quoting State
v. Hess, 2004 8.D. 80, § 25, 680 N.W.2d 314, 325). Courts consider “the facts as
perceived by the police at the time of entry, not s subsequently uncovered.” State v.
Meyer, 1998 S.D. 122, 1 23, 587 N.W.2d 719, 724.

The State argues that Officer Jandt “had concerns that the male, later
identified as Defendant Olmsted, ma-y try to Jeave the area” and/or destroy eﬁdence
if law enforcement did not immediately act on the Ms. Robert’s tip. State’ Briefin
Opposition to Defendant’s Motion to Suppress at 2. However, it is important to note
that the exigent circumstances exception to the warrani requirement requires that
“law enforcement officers {1 possess probable cause that the premises to be searched

containg the sought-after evidence or suspacts.” State v. Deneuws, 2008 S.D. 99, § 16,
13
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778 N.W.2d 221, 230. Here, Officer Jandt's affidavit demoustrates that law
enforcement did not have the information it needed to establish probable cause to
gearch the defendant’s home. Based on the South Dakota Supreme Court's holding
Deneui and this Court's holding on issue one, the State has failed to establish by a
preponderance of the evidence the requirements of the exigent circumstances
exception. See State v. Rogers, 2016 S.D. 83, ] 11, 887 N.W.2d 720, 723 (stating that
the burden of proof required to establish the 'existencé of a warrant exception is a
preponderance of the evidence), The State doaa not cite any other exception to the
warrant requirement that would render permissible Officer Jandt’s warrantless
search of the defendant’s spartment. Due to this Court concluding that law
enforcement lacked the requisite warrant before entering Ostby’s apartment, the
seizure of Qlmsted was also illegal.

CONCLUSION

After considering all briefs and arguments of counsel, this Court concludes that
the State has not met its burden in demonstrating that Ofﬁcér Jandt had sufficient
informatioz.n to circumvent the ﬁarrant requiwﬁent under the extrinsic evidence
exception. This Court further concludes thatl Officer Jandt did not have enough
information to establish probable cause based on the facta contained within the four '
corners of the affidavit in support of the search warrant. Therefore, the Defendant’s
Mction to Suppress is hereby GRANTED. The Defendant shall prepare a proposed

order.

Dated this Q?S_ day of Novernber, 2019.

14
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ATTEST:

Clerk of Courts

15
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IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

No. 29205 and 29206

STATE OF SOUTH DAKOTA,

Plaintiff and Appellant,
V.

CARRIE LYNN OSTBY
DANA OLMSTED,

Defendants and Appellees

PRELIMINARY STATEMENT

In this brief, Plaintiff and Appellant, State of South Dakota, is

”»

referred to as “State.” Defendants and Appellees, Dana Olmsted and
Carrie Ostby are referred to as “Defendants” or by name. Citations to
specific parts of the State’s Appellant’s Brief and Defendants’ Appellee
Brief will be referred to as “SB” and “DB” respectively, followed by the
appropriate page references. All other individuals are referred to by

name. References to documents are designated as follows:

Settled Record (Lawrence Criminal File 19-258;
Dana OlmsSted) .....oeuenieiiiniiniieiei e SR1

Settled Record (Lawrence Criminal File 19-268;
Carri€ OStDY) .evveueniiiiiii e SR2

All document designations are followed by the appropriate page

number(s).



JURISDICTIONAL STATEMENT
The State incorporates herein the Jurisdictional Statement
provided in its Appellant’s Brief at SB 1-2.
STATEMENT OF LEGAL ISSUE AND AUTHORITIES
The State incorporates the Statement of Legal Issues presented in
its Appellant’s Brief at SB 2.
STATEMENT OF THE CASE
The Statement of the Case provided in the State’s Appellant’s
Brief, at SB 3, is incorporated herein by reference.
STATEMENT OF FACTS
The State relies upon the Statement of Facts in the Appellant’s
Brief at SB 3-5.
ARGUMENT
THE AFFIDAVIT IN SUPPORT OF REQUEST FOR SEARCH
WARRANT WAS SUFFICIENT TO SHOW PROBABLE

CAUSE.

A. The Affidavit in Support of Request for a Search Warrant is
Sufficient to Show Probable Cause.

The State generally relies on the arguments presented in the
original Appellant’s Brief, at SB 5-16. However, Defendants insist that
the circuit court properly applied the appropriate standard and that the
warrant was supported by an insufficient affidavit. The State believes a

response to each argument is necessary.



Defendants, like the circuit court, continue to view each piece of
evidence in the affidavit in isolation. DB 11. They do not consider how
the separate pieces of information work together to form the probable
cause necessary for the magistrate judge to issue the search warrant.
But the appropriate standard requires reviewing courts to look “at the
totality of the circumstances to decide if there was at least a ‘substantial
basis’ for the issuing judge’s finding of probable cause.” State v.
Gilmore, 2009 S.D. 11, § 7, 762 N.W.2d 637, 641 (quoting State v.
Dubois, 2008 S.D. 15, q 10, 746 N.W.2d 197, 202). And while this
standard is concededly cited by both the circuit court and Defendants, it
is not the standard the circuit court applied. Both the circuit court and
the Defendant’s mistakenly pick apart each piece of evidence contained
in the search warrant affidavit to support the conclusion that the
evidence relied upon in the affidavit is insufficient to support the
issuance of a search warrant. But when all of the information presented
in the affidavit is viewed together, there is more than sufficient evidence
to support the issuance of the search warrant.

Ariel Roberts called law enforcement after she watched Olmsted
remove his clothing from the dryer just prior to Roberts finding what she
believed to be methamphetamine. SR1 45-46; SR2 34-35. Law
enforcement field tested that substance, which tested presumptively
positive for methamphetamine. SR1 46; SR2 34. Roberts also told law

enforcement that in February she found what she thought was



methamphetamine in the hallway. SR1 46; SR2 34. She reported heavy
short-term traffic to and from Apartment 15. SR1 46; SR2 34. Ostby
was the subject of an active drug investigation by Investigator Olson.
SR1 46; SR2 34. Additionally, an individual was seen leaving
Defendants’ apartment and later found with methamphetamine.

SR1 46-47; SR2 34-35. All this information was contained in the
affidavit submitted to the magistrate court. When viewed together, the
evidence was sufficient to establish probable cause for issuance of the
search warrant.

Defendants next argue the “evidence that was contained in the
affidavit was not ‘traceable’ or lacked a nexus to Apartment 15.” DB 12.
This is directly contrary to the evidence contained in the affidavit.
Roberts watched Olmsted remove his clothes from the dryer immediately
before she found the substance that tested presumptively positive as
methamphetamine. SR1 46; SR2 34. Ostby, who resides in Apartment
15 was under investigation for drug-related activity. SR1 46; SR2 34.
And a person was found with methamphetamine after visiting
Apartment 15. SR1 46; SR2 34. To claim the affidavit contains no
evidence to tie drugs to Apartment 15 is without merit and not
supported by the record.

Defendants, like the circuit court, mistakenly rely on State v.
Sharpfish, 2019 S.D. 49, 933 N.W.2d 1 to argue suppression is

warranted. But Sharpfish is not applicable to this appeal because it is a



case about consensual encounters. That decision has absolutely
nothing to do with search warrants or the sufficiency of affidavits in
support of them. Indeed, this Court recently reiterated the difference
evaluating reasonable suspicion for a traffic stop and probable cause for
a search warrant. State v. Tenold, 2019 S.D. 66, 30, 937 N.W.2d 6,
15.

Further, despite Defendants’ claim to the contrary, the search
warrant affidavit at issue in this case was not based solely on Roberts’
belief that there were drugs in Apartment 15. DB 12-13. Instead, it was
based on a culmination of evidence, drawn from Roberts’ personal
observations and experiences, as well as the investigating officers’
observations, training and experience. The magistrate court evaluated
that information and made a “practical, common-sense decision” that
“there [was| a fair probability that contraband or evidence of a crime
[would] be found” in Apartment 15 or on Defendants’ persons. Tenold,
2019 S.D. 66, § 30, 937 N.W.2d at 15 (quoting Illinois v. Gates, 462 U.S.
213, 238, 103 S.Ct. 2317, 2332 (1983)).

In viewing the totality of the circumstances, there was more than
sufficient evidence in the affidavit for the magistrate to find probable
cause to issue a search warrant.

B. The Good Faith Exception Applies.
The State primarily relies on the argument presented in its

original brief (SB 16-17) but observes that Defendants’ position is



premised on the accusation that Officer Jandt, a trained and
experienced law enforcement officer, was not acting in good faith when
he submitted the search warrant affidavit for judicial review. DB 13.
This Court held in State v. Running Shield, that suppression of
evidence obtained by a search warrant is only appropriate in four
instances:
(1) the magistrate or judge in issuing a warrant was misled
by information in an affidavit that the affiant knew was
false or would have known was false except for his reckless
disregard of the truth’; (2) ‘the issuing magistrate wholly
abandoned his judicial role’; (3) the affidavit is ‘so lacking in
indicia of probable cause as to render official belief in its
existence entirely unreasonable’; and (4) the warrant is “so
facially deficient—i.e., in failing to particularize the place to
be searched or the things to be seized—that the executing
officers cannot reasonably presume it to be valid.”
2015 S.D. 78, § 7, 871 N.W.2d 503, 506 (quoting United States v.
Leon, 468 U.S. 897, 923, 104 S.Ct. 3405, 3421 (1984)).
Defendants do not claim that any of these four exceptions apply;
they simply state that Officer Jandt’s entrance into Apartment 15
without a warrant, based on his reasonable belief of exigent
circumstances,! prohibits the issuance of a search warrant.

DB 13-14. But all of the information contained in the affidavit

was obtained prior to Officer Jandt’s entrance into Apartment 15.

1 The exigent circumstances exception was presented to the circuit
court and argued in Defendants’ Brief. DB 6-9. However, it is not an
argument the State is bringing before this Court.



Any observations or information obtained after law enforcements’
entry into Apartment 15 was not included in the affidavit.

Defendants suggests that the case be remanded for further
findings on the good-faith exception to determine if Officer Jandt
acted recklessly when he entered Apartment 15 prior to obtaining
a warrant. DB 14. Because the affidavit did not contain any
details as to what law enforcement observed when they entered
Apartment 15, further findings are unnecessary.

Similarly, Defendants ask that the expanded independent source
doctrine be applied. DB 14. The expanded independent source
doctrine allows “partially tainted warrants” to be upheld as long as the
“remaining untainted information establishes probable cause.” State v.
Boll, 2002 S.D. 114, § 34, 651 N.W.2d 710, 719. Here, there is no
tainted information in the affidavit. All the evidence presented in the
affidavit was observed by law enforcement prior to their entry into

Apartment 15. The independent source doctrine is not applicable here.



CONCLUSION
The State respectfully requests that the circuit court’s order
suppressing evidence be reversed and the search conducted pursuant
to the search warrant be upheld.
Respectfully submitted,

JASON R. RAVNSBORG
ATTORNEY GENERAL

/s/ Erin E. Handke
Erin E. Handke
Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre, SD 57501-8501
Telephone: (605) 773-3215
E-mail: atgservice@state.sd.us

and

Brenda Harvey
Lawrence County Deputy State’s

Attorney

90 Sherman Street

Deadwood, South Dakota 57732
Telephone: (605) 578-1707

Email: bharvey@lawrence.sd.us
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